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CHARGES. 



1st. "Fraud upon the United States," in seven specifications; the 6fth and sixth of 
which were stricken out by the Court, and 

2d. Wilful Neglect op Duty as a Contractor," in six specification s, and one 
additional specification, the fourth and fifth of which were also stricken out by the Court.^ 



SPECIFICATIONS- 



FIRST. 

The first specification under tlie* charge of fraud, stripped of its verbiage and 
technicalities, avers, in substance, that by a contract in writing, of March 30th, 1863, Franklin 
W. Smith, witli his brother, Benjamin G. Smith, doing business under the firm of Smith 
Brothers & Co., contracted to deliver, for the Bureau of Construction and Bepairs, at the 
Navy Yard in Charlestown, ou or before the 30th of June, 1863, unless earlier required, with 
a notice of twelve days, five thousand pounds of " Banca tin," to be of the very best quality, 
at the rate of fifty-seven cents a pound ; that they, in fact, delivered five thousand and two 
pounds of Revely or Straits tin, of an inferior quality and value to the Banca tin ; fraudulently 
charged the United States for the Revely or Straits tin at the rate of fifly-seven cents a pound ; 
presented a bill, and got eighty per cent of the price, with intent to defraud the United States, 
and to the injury of the United States. 

SECOND. 

The Second Specification charges, that on or about the 28th of August, 1863, Franklin 
W. Smith, with Benjamin G. Smith, having contracted with the Chief of the Bureau of Yards 
and Docks, to deliver at the Charlestown Navy Yard, ten reams of emery cloth, of Sibley &, 
Co.'s manufacture, to be of the very best quality, at $20 per ream,' with intent to defraud the 



United States, furnished and delivered ten reams of Stedmau's emery cloth, of inferior quality 
and value, and not that of Sibley & Co.'s manufacture, as agreed to be delivered, and 
fraudulently charged the United States for the same at the rate of $20 per ream, and presented 
a bill and received payment for the same. 

THIRD. 

In the Third Specification of the charge of fraud, it is alleged, that on or about the 
28th of August, 1863, at the Charlestown Navy Yard, Franklin W. Smith, then and there 
being a contractor and contracting to furnish supplies for the use of the Navy of the United 
States, and having with one Benjamin 0. Smith contracted, on the 30th of July, 1863, with the 
Chief of the Bureau of Yards and Docks, of the Navy Department, to deliver within the Navy 
Yard, Boston, certain articles therein enumerated, furnished and delivered at the Navy Yard, 
Boston, the articles of hardware and so forth, therein specified, and being part of the articles 
embraced in class No. 17, hardware, of the schedule annexed to said contract, said articles 
being of an inferior quality and value, and afterwards, to wit, on or about the 4th day of 
January, 1864, the said Franklin W. Smith, with the said Benjamin tJ. Smith, under the name 
and style of Smith Brothers & Co., fraudulently charged the United States, for the said 
enumerated articles, the prices agreed upon in said contract for like articles of the very best 
quality, and pre3ented a bill for the same, and received payment therefor. 

FOURTH. 

The averments of tlie Fourth Specification of the first charge are that F. W. Smith 
" did, by making false and fraudulent representations to one William Henshaw, agent for 
Townsend & Co., induce thosaid William Henshaw, agent, to refrain from bidding a lower price 
than the bid of the said firm of Smith Brothers & Co., for the delivery of the iron advertised 
for, or a portion of the same, and purchase the amount from said Townsend & Co., at $55 per 
ton for delivery under an award made to Smith Brothers & Co. at $61.74 per ton. 

[Fifth and Sixth Specifications were stricken out by the? Court.] 

. SEVENTH. 

In the Seventh Specification of this first charge, it is alleged that on or about 26th 
December, 1862, at Boston, Mass, Franklin W. Smith then and there being a contractor for 
furnishing supplies for the use of the Navy, and having, with one Benj. G. Smith, under the 
firm of Smith Brothers & Co., contracted by a written testament, bearing date 9th October, 
1862, with the Chief of the Bureau of Yards and Docks of the Navy Department, to deliver 
at the Navy Yard, Boston, 1217 dozen files and rasps, at the prices and in the quantities set 



opposite to each in the schedule, the said files and rasps to be hand-cut, and of the best 
quality; then and there, together with the said Benj. G. Smith, under the firm of Smith 
Brothers & Co., with intent to defraud the United States, furnished and delivered at the Navy 
Yard, Boston, a large quantity of machine-cut files, of an inferior quality and value, and of 
many of the said articles largely in excess of the amount stated in the contract, or in any 
requisition made on the said Smith Brothers & Co. ; and afterwards, to wit, on or about the 
8th May, 1863, and at various dates subsequent thereto, together with said Benj. O. Smith, 
fraudulently presented bills for the same, at the rates stated in said schedule; which, being 
approved, the said Franklin W. Smith, together with the said Benj. G. Smith, received payment 
therefor, to the injury of the United States. 

[The above specifications were repeated under the charge of Wilful Neglect of Duty.] 

ft 

ADDITIONAL SPECIFICATION OF THE SECOND CHARGE. 

The Additional Specification of the Second Charge alleges that Franklin W. Smith, on 
or about the 31st of May, 1864, at Boston, being then and there a contractor to furnish 
supplies for the use of the navy, and having witii one Benjamin G. Smith, under the firm of 
Smith Brothers & Co., by a written instrument, dated May 20th, 1864, offered, promised, and 
agreed, for the consideration of fifteen cents per pound, to be paid by the United States, to 
deliver at the Navy Yard, Charlestown, Mass., for the use of the South Atlantic Blockading 
Squadron, a lot of anchors, to wit : eighty-seven of various sizes, it being understood that all 
were to be of the best quality, which said offer was accepted by the Navy Agent, Boston, for 
and on behalf of the United States, for tlie use of the Navy, in compliance with requisition 
No. 7045, dated May 12, 1864, did, wilfully neglecting his duty as contractor, deliver at the 
Navy Yard, Charlestown, Mass., in all about sixty-five anchors: of which some of them, to wit: 
about ten in number, more or less, were second hand anchors of inferior quality and value ; and 
afterwards, to wit: on or about July 1st, 1864, the said Franklin W. Smith with the said 
Benjamin G. Smith, under the firm of Smith Brothers & Co., with intent to defraud the United 
States, charged for the said anchors so delivered, and presented to Rear Admiral Stringham, 
Commander of said Navy Yard, or to the proper officer under him, for approval, a bill for the 
said anchors, to which he obtained the approval of E. L. Norton, Navy Agent, Boston, to the 
injury of the United States. 



RULINGS OF THE COURT 



AND PAPERS OF COUNSEL FOR RESPONDENT 



IN THE OASB OF 



THE UNITED STATES vs. FRANKLIN W. SMITH. 



First DaVf Tuesday, September 20, 1864. 



SECOND DA.Y. 

HIRAM CUTTS, WITNESS FOR GOVERNMENT. 

Int. 23. Did you have any official interview with Mr. Mcrriam, in regard to the approval 
of the bill of Smith Bros. & Co., for this tin ? 
Am. I did. 
InU 24. Please state the substance of the same. 

The accused here tendered the following objection : 

<< Respondent objects, because the answer would be the conversation of third parties, 
in the absence of the Respondent, who could not be bound by it." 

The Court was cleared, and after deliberation, decided that the objection be overruled. 

IhU 26. If you had any otliBr official interview with him in regard to the tin, state the 
substance of the same. 

The accused here tendered the following objection : 

^ Respondent objects to question No. 26, that as it calls for the conversation of third 
parties not under oath, and when the Respondent is not present, the conversation is therefore 
mere hearsay testimony." 

The Court was cleared, and after deliberation, decided to overrule the objection. 
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THIRD DAT. 

DAVID A. TITCOMB, WITNESS FOR GOVERNMENT. 

iit. 18. Did you ever hear any conversation between him and Mr. Merriam, the master 
machinist, in regard to the receipt or rejection of Banca tin in the spring of 1863? 

The accused here tendered the following objection : 

'' Respondent objects to this question as calling for tlie conversation of third parties, 
not under oath, in the absence of the Respondent. Such testimony would be hearsay, and 
cannot, in law, affect this Respondent." 

Whereupon the CouH was cleared, and after deliberation, decided to overrule the 
objection. 

FOURTH DAT. 

DAVID A. TITCOMB, WITNESS FOR GOVERNMENT— RECALLED. 

Int. 28. Do you know whether Mr. Merriani, while holding his position of master 
machinist was interested in any commercial or manufacturing firm ? If so, state particulars of 

same. 

The accused submitted the following objection : 

^ Respondent objects to this question as immaterial and irrelevant. The fact cannot in 
any way tend to prove the guilt or innocence of the Respondent unless his business connection 
was with Smith Brothers, and no foundation has been laid for the introduction of any acts of 
Merriam or of his declarations, to affect the Respondent. Neither the charge nor specification 
indicate a conspiracy between Smith and Merriam to defraud the Government." 

The Court was cleared, and it .was decided that the question may be put. 

SIXTH DAT. 

AFFIDAVIT OF EDWARD IRVING COFFIN, WITNESS FOR GOVERNMENT. 

During the session of the Court, Mr. Cofiin being scriouHly ill. his aflidavit, as follows, 
was placed in evidence : 

Commonwealth of MoHBaihuBctta. Edward Irving Coffin, of Boston, State of Massa- 
chusetts, county of Suffolk, being dwiy sworn, deposes and says, That I am a native of Edgar- 
town, Massachusetts; that my age is twenty years and five months. 



That I entered the einplojinent of Smith Brothers & Co. on the eighteenth day of 
Atigasty 1862; to serve as first book-keeper and casliier. 

That I obtained tlie situation upon recommendation of T. P. Hale and Pierce Brothers 
& Co. 

That during the period of my service with said firm, I have had entire charge of the 
cash account of said firm, emounting to from twenty thousand to fifty thousand dollars per day ; 
have posted the Boston General Ledger, and the Navy Ledger of said firm; have, as cashier, 
settled the accounts of said firm, for me]*chandise bought for Government, as well as for the 
New York and Boston houses of said firm. 

That the said firm transacts an extensive general business in hardware and metals in 
Boston and New York ; that I have had, necessarily, access to all books and papers pertaining 
to the business of said firm. 

That the settlement of accounts with said firm has required frequent reference to origi- 
nal invoices and entries pertaining to said Government business. That I do not believe there 
could have been discrepancies between the quantities of merchandise bought and delivered for 
Government, of all the principal articles, such as iron and metals, — the accounts for which 
were under my special cognizance, — by payments of freights and in settlement, without my 
detection of the same. 

That Ezra P. Dunnels has of late transacted nearly all the business of said firm, so far 
as invoicing in the first instance and delivering to the Navy Yard merchandise sold to Govern- 
ment are concerned. 

That from his desk being near my own in the same counting-room, and from my knowl- 
edge of his free access to and use of all the books and papers of said firm, pertaining to said 
Gi>vernment business, I know he must have been informed of fraudulent deliveries in short 
weight or measures by said firm. 

That I believe said Dunnels to bo an upright man, of unblemished reputation and honor. 

That said firm have repeatedly cautioned me to observe closely the records of their 
transactions with Government, to satisfy myself, by personal innpection, of their strict accuracy 

and honesty in said business. 

' " That I have thus noticed thek* books and papers particularly, and from many incidents 
within my observation, I have had full opportutiity to know that said firm have been strictly 
conscientious, jionest ahd upright, not only in their transactions with Government, but all men. 
And I do further depose, that I believe that said firm have never fraudulently delivered to 
Government any merchandise as short in weight, measure, or account, according to the invoices 
for the same; nor that they have ever, by bribes or rewards offered to any party, attempted so 
to defraud the Government, or in any manner whatsoever; and that the original bills and invoices 
of Merchandise for Government, to said firm, having been placed by the assistant book-keeper 




in regular series in bound volumes apari from all others, will show that said firm has honestly 
bought and paid for all tlie mercliandise for whicli they have received payment from the Gov- 
ernment of the United States, — the said original bills and invoices having been carefully 
marked with the number of the requisition to which the merchandise therein was applied. 
Dated at Boston, this eighth day of January, 1864. 

EDWARD IRVING COFFIN. 

Commonwealth op Massachusetts, ) 

County of SuflFolk. J 

On this eighth day of January, in the year 1864, before me personally appeared Edward 

I. Coffin, and made oath that the statement hereto attached, by him subscribed, is true. 

[Signed,] FREEMAN M. JOSSELYN, 

Justice of the Peace and Notary Public. 

Thereupon the Court adjourned until Tuesday, September 27th, at 10 o'clock, A. M. 



SEVENTH DAY. 

The record of the proceedings of yesterday was read and approved. 

The Judge Advocate here tendered in evidence a letter admitted by the accused in 
open court to be written by him, bearing date ** Lobby of the House of Representatives, Feb- 
ruary 9, 1863." 

Thereupon the accused submitted to the Court the following paper : 

'*The Respondent respectfully protests against the admission and use in evidence of the 
letter presented by the Judge Advocate. The Respondent says it is a private letter written 
by him to his brother, and forms no part of the record of the business transacted by the firm 
of Smith Bros. & Co. with the Navy Department of the United States. 

The Respondent, with a full sense of his responsibility to the Court, declares that 
he does not shrink from the use, by the prosecution, of any letter of a business or private char-? 
acter which he may have written, in evidence against him; provided the possession of such 
letter has been justly, fairly, or legally obtained. 

But this Respondent can by no word or act of his acquiesce, or seem to acquiesce^ in 
the violation of his constitutional rights and of the muniments of personal freedom and security 
by which the possession of his papers was obtained. 

And the Respondent gives the Honorable Court to be informed that for more than 
three years the firm of Smith Brothers & Co., of which the Respondent is and was a member, 
have, been engaged in the business of furnishing supplies to the Navy Department, under writ- 



teD conti*act and apon open parchase and sale ; that the amount of their sales to the govern- 
ment has probably exceeded the sum or twelve hundred thousand dollars; that upon this 
business, conducted with diligence and economy, the profits realized by them would not exceed 
five per cent., falling much below those realized upon their private business ; that though the 
Respondent would not assert that in a business of such magnitude and involving such infinite 
variety of detail no errors or mistakes had been made, he does confidently aver that he and 
the firm diligently and faithfully sought to perform their contracts and discbarge their duties 
to the government; that while thus pursuing their business they were arrested and committed 
to prison ; and while thus imprisoned, a period of fourteen days, utterly barred from access to 
their friends, they were deprived of their right to obtain the aid and advice of counsel even for the 
purpose of securing bail ; that when their friends sought to procure their release upon bail, the 
amount to be furnished was fixed at half a million of dollars, and this when the whole amount 
of loss charged to have been occasioned to the government by their neglect of duty would not 
equal one mill on a dollar of the bail required ; that the bail was, upon earnest request of the 
Massachusetts' delegation in Congress, changed to forty thousand dollars ; that while the Re- 
spondent and his brother were imprisoned at Fort Warren, and unable to protect their prop- 
erty or rights, the store of the firm was broken open by force, and in the night time, the door 
battered in, the drawers broken open, the lock of their safe picked, and their books and papers 
abstracted. \ *- 

And the Respondent further gives the Honorable Court to be informed that imme. * ^ 
diately after his arrest his dwelling-house was entered, the private drawers in his chamber ^ 
broken open, and his papers and letters, including the most private domestic correspondence, 
taken away, and that the private papers and correspondence of his brother, Benjamin G. Smith? 
were obtained from said Benjamin G. Smith under duress, at his house, upon an assertion 
which the Respondent believes had no foundation in fact, that the ofiKcers making the seizure 
had a warrant for so doing. 

And the Respondent says that the letter now ofifered in evidence was one of the papers 
so seised, but whether at the time in his possession or that of his brother, this Respondent is 
not able to affirm; and these facts, with the circumstances of indignity and cruelty attending 
them, the Respondent will, if permitted, establish by leg:tl and adequate proofs ; and the Re- 
spondent says that if the seizure and detention of his books and papers, and those of his 
brother and the firm, including the paper now ofi'crcd in evidence, was not only in violation of 
natural justice and right, but of the express provisions of the Constitution of the United States, 
and especially of the fourth article to the amendment of tlie Constitution, by which it is 
declared that, ** The right of the people to be secure in their persons, houses, papers, and efiects 
against unreasonable searches and seizures, shall not be violated, and no warrants shall issue 
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bat upon, probable cause; supported by oath or affirmatioDy an^ particularly deacribing the 
place to be searched and the person or things to be seized.'' 

And the 'Respondent says there was no military necessity or excuse for the dispensing 
with and violating the law of the land ; that the seizure was made in a state where no rebellion 
existed) wherQ the courts of the law were open, and all the instruments of justice in full and 
peaceful operation. 

And the Bespondent respectfully submits that the seizure of these papers by force and 
frauds and not only without right or law, but in express violation of the supi-eme law, conferred 
upon the governn^ent no right to their possession or use for. any purpose whatsoever. 

, . On the other hand, the Bespondent submits, that the forcible .and unwarrantable seizure 
and deteqtioQi of.bis books and papers, and those of his firu)^ was in law a trespass, for which 
those making or authorizing it are liable in damages, and which in law had no effect to change 
their custody and possession. 

The Bespondent submits, that to permit letters thus takeai to be, used in evidence is to 
sanction the invasion and violation of the most sacred and inestimable rights secured to the 
Respondent by the constitution, and laws of his country. . u . 

The Judge Advocate stated that he tendered the letter in evidence — First, As bearing 
on the intent of the accused in his transactions with the United States Navy Department. 

Second, As showing that at the date of the same the accused had knowledge of the 
existence of the statute of July 17, 1862, making contractors amenable to courts-martial for 
fraud and neglect of duty. 

Thereupon the Court was cleared, and after deliberation decided not to sustain the 
olgection of the accused, and that the paper offered by the Judge Advocate shall be read in 
evidence. 

The Court further decided that the arrest of theaccqsed and the seizure by agents of 
the government of his books and papers are not proper subjects for their investigation^ and 
direct that the correspondence had by the counsel for the accused with the Honorable Secretary 
of the Navy^ and the insti*uctions of the Secretary of the .Navy ta the speoial counsel of the 
Department on this subject be read in open court and placed on record. 

The doors were opened, and this decision was announced by the Judge Advocate to the 
accused. And thereupon the correspondence alluded to was read and recorded as follows : 

"Boston, July 11th, 1864. 
Hon. Gideon Welles, > 

Secretary of the Navy, J 

Dear Sir, — As counsel for Benjamin 6. Smith and Franklin W. Smith, of the firm of 
Smith Bros. & Co., we respectfully ask of you an order for the return to our possession of 
the books and papers of the firm. 



• Those gentlemen, at the time of their arrest, were, and for many years had been 
engaged in an extensive business outside of their contracts and business with the Navy Depart- 
ment. .A portion of the books seized contained the records of that business. Their seizure 
and detention has already occasioned serious injury. The company find it impracticable to 
carry on their business without them. 

The books covering their business with government are equally necessary to them, not 
only for completing their business, but for the examination of counsel, and the preparation of 
their defence. I'hey do not object, nor their counsel for them, to any examination of the 
books, however rigid. They, and their counsel, believe that the more critically and carefully 
their entire business with' the department shall be scrutinized the more certain will be the con- 
clusion with all. fair-minded men that they have endeavored fairly and in entire good fuith, to 
do their duty to, and perform their contracts with, the government; and that so far from avail* 
ing themselves of their position as contractors to get inordinate gains from the government 
business, their profits from it have been not only extremely moderate, but far less, on the 
average, than from their private trade. 

Their books and papers b&ve now been in the hands of the government agents some 
four weeks, and full opportunities had for their thorough examination. Surely, the owners of 
these books have rights in them which the department will at once recognize and concede. If 
further examination of the books shall hereafter be deemed necessary by the government, we 
pledge ourselves that the government shall have free access to them for the purpose. 

This appeal is made to your sense of justice and right. 

We do not open the question of the rightfulness of the seizure, or the mode of making 
it We do not dwell upon the arrest of Messrs. Smith, or the circumstances of harshness and 
severity with which it was attended. It is a source of profound gratification to us to know 
that the head- of the Navy Department never authorized or sanctioned the mode of that arrest. 

If these men, of hitherto unstained life and unblemished integrity, are wholly innocent 
of any crime or fraud against the government, as, upon careful examination of all the facts 
within their reach, their counsel believe them to bo; and as this community with which their 
lives have been past believe them to be, they have been grievously wronged. For the past 
there is no reparation. 

But we trust we shall not be thought departing from the line of our duty when we most 
respectfully ask that before any further proceedings are had against them, they may have an 
opportunity for brief, and, we believe, satisfactory, explanation. 

Very respectfully, 

Your obedient servants, 

BENJ. F. THOMAS, 
(Signed) CHAS. R. TRAIN, 
GEO. P. SANGER." 



" Navy Department, 20 Jnly, 1864. 
Gentlemen : 

In reply to your letter of the 11th inst., I liave to state that in all the proceedings 
against your clients this department has had no other purpose than the proper execution of the 
laws enacted for the protection of the public interest. 

It has been, and is, the desire of the department that the private business of your 
clients should not be interfered with further than may be necessary to secure this end. Your 
letter will be transmitted to the special counsel of the department in this case, with instruc- 
tions not to detain any of the books or papers in question longer than the just purposes of the 
prosecution may require, and to return at once, if they have not already done so, any that are 
not thus wanted, taking care, at the same time, not to give up any the further detention of 
which is necessary to the end of public justice. 

In reply to your suggestion of an opportunity for explanation, I have to say, that while 
the department is ready to receive any statement which you or your clients desire to make, it 
yet does not pei*ceive any probability that its proceedings, undertaken only' after mature con- 
sideration, can now be suspended before full trial of the case shall have been had. 

Very respectfully, 

GIDEON WELLES, 

Sect'y of the Navy. 
Messrs. Benj. F. Thomas, Chas. R. Train, Geo. P. Sanger, Boston, Mass." 

The accused tendered the following paper, which was read by one of his counsel: 

" The Respondent respectfully suggests, that upon the question of introducing into the 
case, and making part of its record, the letters of counsel and of the Secretary of the Navy, 
he has not bqen heard, and that no evidence can be introduced into the case, except after he 
has had opportunity to examine it and interpose any objection he may desire. He also sub- 
mits that the correspondence introduced has reference to the books of the firm only, and does 
not apply to private correspondence." 

The Court was cleared, and, upon deliberation, decided that the letter of the Hon. 
Secretary of the Navy to the Judge Advocate is an ofiBcial letter, which is properly recorded 
as the answer of the Court to the objection of the accused to proceedings of which this Court 
was not a party. 

The Court say that the accused errs in the statement that the correspondence has refer- 
ence only to the books of the firm. 

The accused is permitted to record his objection to recording said letters. 



TWELFTH DAT. 

AVERY WELLINGTON, WITNESS FOR GOVERNMENT. 

Cron-InU 41. Are the terms " first," ** second," " third " quality, established in the hard- 
ware trade, as comparative of the qualities between English, American and German goods, or in 
comparison of the goods of different manufacturers ? 

The Judge Advocate objected to the question. The Court was cleared, and upon 
deliberation, decided to admit the question of the accused. 

Upon opening the doors, this decision was by the Judge Advocate announced to the 
accused. 

Thereupon the President announced that the Court desires the counsel for the accused 
to confine his examination as closely as possibly to the charges and specifications. 

The accused submitted the following paper, which was read by counsel : 

^ The Respondent respectfully submits that the cross-examination of witnesses, thus 
far, by his counsel, has been strictly limited to the matters put in evidence by the prosecution, 
and that where the prosecution relies upon charges almost infinitesimal in their character and 
amount, it is morally impossible to meet and refute them, except by following them into detail. 
The Respondent submits that no question put by the defence can be found on the record that 
is not strictly pertinent to the issue, and justified by the evidence produced against them." 

The Court was cleared, and it was decided to permit the paper on record. 



THIRTEENTH DAY. 

FREEMAN K. SIBLEY, WITNESS FOR GOVERNMENT. 

InU 24. Have you sold to contractors, for the use of the navy, within the last three 
months, any emery cloth ? If so, what sizes have they required ? 

The accused submitted the following paper, which was read : 

<* Respondent objects that what has been done by the witness or other contractors, since 
the date of the acts charged upon the Respondent, is incompetent and cannot aflFect the claim 
of the government or the rights of the Respondent, and to admit the same would bo a plain 
and palpable violation of law." 

The Court was cleared, and decided to overrule the objection. 
8 
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ItiL 25. Have jou since 1862, had any of your emery cloth rejected by any of the 
Bureaus of the Navy Department? If so, by what bureau and for what reason? 

The accused submitted the following paper, which was read by counsel : 

.'^Tfac Respondent submits that the answer o£ the. witness to the last direct iuterroga- 
tory should not be entered upon the record, the object and purpose of question and answer 
being to affect him by the acts of third parties of what he had no knowledge, over which he 
had no control, and for which he never can be legally or morally responsible." 

The Court was cleared, and decided as follows : 

" The Court adhere to its former decision, and direct that the examination of the witness 
be continued without further argument on the question and answer." 

Thereupon the accused submitted the following objection to interrogatory No. 25 : 

'' Respondent objects that it is no matter whether the witness has since 1862 had any 
cloth accepted or rejected. The question at issue is, whether the Respondent under the 
contract of June, I86S, has delivered Stedman*s cloth to the government instead of Sibley's, 
intending to defraud the government, or in negligence of his duty. What this witness has 
done or suffered since 1862, cannot affect that question, and the question is therefore imma* 
terial, and to admit it would violate the plainest rule of the law of evidence." 

The Court was cleared, and decided to overrule the objection of the accused. 

Bu, 28. Have you, at any time, received any official assurance, in writing, from the 
Bureau of Yards and Docks that your emery cloth, or that equal to your manufacture, should 
be used by that bureau ? If so, please exhibit the same. 

The accused submitted the following paper, which was read : 

" Respondent objects, that this question is utterly and entirely irrelevant and imma- 
terial. The Bureau of Yards and Docks, nor any other bureau or office of the navy can, by 
any act of theirs, since the date of the acts complained of, affect the guilt or innocence of the 
Respondent; and this Court cannot know but that these communications have been made and 
acts done, for the express purpose of affecting this Respondent" 

The Court was cleared, and decided to overrule the objection. 
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FIFTEENTH DAY. 

CHARLES F. HORR, WITNESS FOR GOVERNMENT. 

Int. State to the Court particularly the sizes of turning chisels used by you in turning? 

Thereupon the accused submitted the following paper : 

^' The Respondent objects that any evidence as to the size of chisels used in the turning 
department is immaterial, as the contract does not specify or require any particular sizes, nor 
cover any samples furnished." 

The Court was cleared, and decided that the objection be overruled. 



SIXTEENTH DAY. 

HENRY K. LAPHAM, WITNESS FOR GOVERNMENT. 

Thereupon the testimony of this witness (H. E. Lapham, Government Inspector), as 
hereinbefore written, was read over to him, and he acknowledged the same to have been cor- 
rectly recorded. 

The accused here submitted the following paper : — 

" The Respondent submits that it is not open to the Government, for the purpose of 
injuriously affecting Respondent, to show that the officers of the yard did not in fact inspect 
the goods. This objection having been heretofore made, is only renewed to show that it has 
not been waived. In the absence of collusion or fraud, the Respondent contends that the 
inspection is conclusive." 

SEVENTEENTH DAT. 
JOSEPH LOVETT, WItNESS FOR GOVERNMENT. 

1 said there was a requisition made for twelve hammers. 

LiU 6. Is the Court to understand that you procured them on your own authority ? 

Before the witness replied to the question, the counsel for the accused interposed, and 
requested to place on the record a paper which be held in his hand, and proposed to read. 

The Court was cleared, and decided not to accede to the request, as it was an interrup- 
tion of the Court in its examination of the witness, as the accused has no right to object to a 
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qaefltion bv the Court, or to interfere with the answer of the witness to the question. De 
Hart on Courts Martial, 156. 

Ans. No, Sir. 

Thereupon the accused submitted the following paper, which was permitted by the 
Court to be placed upon record: 

''The Respondent submits that the witness is to answer the question as he understands 
it, and to the extent that he understands it, and that nothing further can be required ; and that 
the answer of the witness is to be made part of the record. He respectfully but earnestly 
protests against the oral explanation of questions by the Court and Judge Advocate, which are 
not entered upon record." 

The Judge Advocate stated that, having no objection to the entering of the paper upon 
record, he understood that it is his duty, as Judge Advocate, to explain to the witness, when 
necessary, the meaning of the question, thereby enabling him to understand what the question 
means. 

Thereupon the accused submitted the following paper, which was permitted by the 
Court to be placed upon record : 

''The Respondent does not desire to question the riglit of the Judge Advocate to 
explain the question, but he contends that the explanation must, when requested, be entered of 
record." 

EUGENE L. NORTON, WITNESS FOR GOVERNMENT. 

ttt. 5. Please exhibit the proposals (for pig iron) to which you have just alluded, and 
read the same to the Court. 

The accused, through his counsel, submitted the following paper r 
" The Respondent submits that the only proposals material and competent as evidence 
are the proposals offered by him and accepted by the Government." 

The Court was cleared, and decided that the objection be overruled. 





IGHTEENTH DAY. 

The record of the proceedings of Saturday, Oct. 8th 1864, was read and approved. 

Thereupon the accused submitted the following paper, which was read by his counsel : 

" The Respondent feeling himself aggrieved, and iiis rights impaired by the decision of 
onorable Court in relation, as well to the nature of the evidence to be admitted against him 
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as to the powei^ and authority of tlio Goart and its Judge Advocate in the examination of wit- 
nesses, desires to place upon the records of the Court his respectful protest against them. 

^ Rigidly exoluded from any oral discussion of the questions in which he has so deep 
an interest, and from any oral suggestions as to the course of the trial ; and lefL without any 
knowledge or means of ascertaining the grounds upon which the decisions of the Court restt 
either in the admission of evidence to which he objects, or the exclusion of that which he offers, 
the Respondent begs leave to call the attention of the Court briefly to what he is advised are 
his just legal rights in the premises. 

^ The Respondent submits that being tried by a Court Martial he is in a court of law, 
and that while he is amenable to the judgment or the law, he is entitled to its protection. He 
vnderstands that the rules of evidence which govern courts of law in the trial or criminal 
offences, apply to and regulate the action of this Court. It is, he conceives, among the elemen- 
tary principles of law and justice that the precise nature and causes of the accusation shall be 
fully and plainly set forth in the chargi's and specifications. But the adherence to this princi- 
ple would be of no avail to the Respondent, if the evidence introduced at the trial is not to be 
carefully limited and restricted to the proof of the charges thu9 plainly and fully set forth. 

" What is material and pet*tinent to the precise issues thus made, the Respondent is called 
upon to meet and answer, and no more. 

*' He can in no way anticipate or be prepared to meet matters which the charges and 
speoifications do not fairly cover or include. 

<^It follows, as a matter of course, that all interrogatories propounded to the witness 
must be subject to this limitation, that they are pertinent to the issues so made between the 
Government and the Respondent. 

• '< Whether the questions are put by the Judge Advocate or the Honorable Court, the 
same rules of law obtain* The Court is bound by the law which it administers^ otherwise it 
is plain that the rights and securities of the citizen would be wholly at the mercy of the tri- 
bunal appointed to try him ; thus the servants of the law would be stronger than the law itself. 

<<But the law is, in truth, a shield, as well as a sword, and by one of its oldest and 
most humane maxims, commands the Court to be counsel for the prisoner. 

<< It follows conclusively, the Respondent submits, that he has the right, through his 
counsel, to object to any question put by the Court, that it is not material to the issue or is 
otherwise illegal, and to be heard upon the objections made, and that a respectful interposition, 
with this view, is in strict accordance with the fidelity which counsel owe as well to the Court 
as their client. 

<< It is true, that the Court is ultimately to judge whether the inquiry be legal and com- 
petent, and that the Respondent is concluded by that decision, so far as the trial is concerned. 

4 
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'^ Precisely for the reason that he is bound and his rights determined by the decision, 
he has a right to be heard. 

*' If the paragraph in De Hart, referred to, means anything more than this, and means 
that the 'accused ' cannot object to any question proposed by the Court, however irrelevant to 
the issue or however prejudicial to his rights, the author exhibits a singular forgetfulness of the 
first principles of the law he assumes to teach. 

" The Respondent further understands that a Court Martial is governed in all its deter- 
minations by its written record. 

" For this reason, it requires that the interrogatories to the witness and their answers 
shall be reduced to writing, and made part of the record. 

*' Every suggestion of the accused or argument of his counsel, is subject to the same 
rule. 

'^ The questions put by the Court; must also be written questions. 

'< If, then, when a question in writing has been propounded to a witness, any latitude of 
oral explanation of the written question is to be sanctioned, it is very apparent that the writ, 
ten question may bo one thing and the question which is answered may be quite another. 

'' It seems clear to the Respondent, therefore, that he has the right, through his counsel, 
to object that the question as put orally is not the same in substance as that put in writing, and 
to ask that the oral explanation may be entered upon the record. 

" The Respondent cannot understand how such a request can be regarded otherwise 
than as required by the plainest justice to himself, and necessary to a full and fair record of 
the proceedings of the Court. 

'* The Respondent also respectfully submits that uuder the course pursued by the Judge 
Advocate, in objecting to inquiries put by Respondent, or subject-matter of enquiries sought 
to be pursued by them without any indications of the grounds of objection or whether the 
objections are to matters of form or substance, great injustice is done to the Respondent. 

^ Upon an inquiry proposed, the Judge Advocate states only that he objects. No inti- 
mation of the nature of the objection being given, no possible opportunity is presented to the 
Respondent to meet and answer them. 

''The Court is cleared for deliberation; the doors are again opened, and it is 
announced that the objection of the Judge Advocate has been sustained. 

*• What objections were in fact made to the evidence offered, or inquiry put, the Respon- 
dent is forbidden to know. 

'* All that he is permitted to know is, that evidence that he was advised was competent 
and material to his defense has been excluded upon objections made in his absence, discussed 
in his absence, and decided in his absence. He submits that the Court should require the 
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Judge Advocate to indicate the grounds of his objection in open Court, that Respondent may 
have some opportunity to meet them ; that the authority to do this belongs to every legal 
tribunal which has the authority and duty of determining questions of law. 

<< He conceives that the Honorable Court can have no satisfaction in deciding questions 
after the hearing of one side only, and that so to decide is in conflict with the most obvious 
principles of right and justice. He submits that no usage or practice can sanction or give the 
force of law to so palpable a wrong/' 

The Court was cleared ; and after deliberation, decided as follows : 

''The protest of the accused having been considered, the Court decides that the said 
protest may go upon the record. 

'' But the Court does not admit the right of the accused to object to any questions pro- 
pounded by the Court to a witness : and as he has no right to object, he cannot, of course, be 
permitted, to argue his objections. 

'' The Court has no disposition to prevent the accused from placing upon the record any 
respectful arguments upon the legality of the questions put by the Court in its examination of 
the witnesses. 

" The Court deny that the accused has been legally restrained in the examination of 
the witness, or that he has not had the fullest latitude, within the rules of evidence, in the said 
examination." 

TWENTY- FIRST DAT. 

J. L. MISSROON, WITNESS FOR GOVERNMENT. 

Thereupon, J. L. Missroon was recalled, and his further examination by the Judge 
Advocate continued as follows : 

Lit. 5. Has he ever visited the Ordnance office since that date ? 
Ans. Never, I believe. 

« 

Thereupon the accused submitted the following paper : 

^* The Respondent respectfully submits that the evidence in relation to the controversy 
of Respondent with officers of the Navy Department was admitted without objection on the 
part of the prosecution. It was admitted therefore with the consent of the Court. The 
precise reason for which reference to the correspondence with Mr. Wise was introduced was to 
show the influence brought to bear upon the mind of the witness, to render him unfriendly to 
the Respondent. In that view and to that end it is competent 
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, , The Respondent begs leave to call the attention of the <7ourt to tiie position' now 
«t93Vnied by the Court without hearing the Respondient thereon^ It is, that the Court itself has 
admitted incompetent; testimony, and that . tl^refore other- incompetent and immaterial teati* 
mony must be admitted. 

The, Respondent submits, with great deference and respect to the C(>urt» that the 
d^ision not being limited to the point raised and diseassed, be should have been heard." 

The Court was cleared, and after deliberation decided to admit the paper of record, 
and that the examination of the witness proceed. 

TWENTY-SECOND DAY. 

SAMUEL U. BICKNER, WITNESS' FOR GOVERNMENT. 

The accused, through his counsel, submitted the following paper, which was permitted 
by the Court to be placed on record. 

"The Respondent respectfully asks that the following reference to a decision of the 
Supreme Court of the United States may be entered of record, to be taken as part of the 
paper filed at the commencement of the proceedings of Thursday. The Respondent's counsel, 
then having no access to the authorities, could not cite the case : 

" 'A party cannot, by his own omission to take an objection to the admission of im- 
proper evidence brought out on a cross-examination, found a right to introduce testimony in 
chief to rebut or explain it.' . Philadelphia & Trenton Railroad Co. vs. Stimpson, 14 Peters, 
448/' 

Int. 1. You say you have used very many of the bastard files: would or would not a 
16-inch bastard file have answered yonr purpose equally as well as a 14-inch file? 

The accused thereupon submitted the following paper: 

'' The Respondent objects that there is no allegation in the specifications, of a deficiency 
or excess in size, or in quality, except that the files furnished were machine cut, and not hand 
cut files ; and there is no allegation that the hand cut files were deficient in quality. That 
allegation is limited wholly to machine cut files." 

The Court was cleared, and, upon deliberation, decided that the question may be put 



TWENTT-rOURTH DAY. 

S. J. M. HOMER, WITNESS FOR OOVERNMENT. 

£u. 5. Do you know of their having delivered files at the Charlestown Xary Yard 
betweeD October, 1862. and July, 18(i3? 

Aiu. I have no knowledge of any delivery of any goods whatever at the yard. 

Lit. 6. Do you or not know that files were sent by Smith Brothers to the Navy Yard 
at Charlestown, Massachusetts, during that period? 

Aju. It is very difficult for me, indeed, to state anything in as positive terms as the 
questions here asked require. I can only state that of wbtcii I have no doubt in my own 
mind. 1 could be just as positive, perhaps, in regard to where certain goods were sent, as I 
could with regard to other business in the store; but, as to stating positively of my own 
knowledge, I could not state that any goods in the store were sent to the navy yard, because 
I never saw any go there. I could merely say that files were laid out, and it was understood, 
whether Mr. F. W. Smith said so or not, I cannot at this moment recollect, but there was a pile 
of files said to be designed for the navy yard, but whether they went to the navy yard I cannot 
say. 

Thereupon the accused submitted the following paper: 

" Respondent objects, that the answer should not become a part of the record ; because, 
first, it is not responsive, as it does not state facts within the knowledge of the witness ; second, 
it does not give any statement of the Ruspondentj third, it is only hearsay evidence, with the 
opinion of the witness; and, finally, because tlie witness had been wisely cautioned by the 
President that be should only answer to facts within his own knowledge, and tiie witness has 
violated that caution." 

Thereupon, the Court was cleared, and decided that the objection be not sustained. 



TWENTY- SIXTH DAY. 

DAVID A. TITCOMB, WITNESS FOR GOVERNMENT. 

Int. 5. Did you ever hear complaints from the quarteiinan of the machine shop to Mr. 
Merriam, in regard to the quality of the Whipple files? If so, what complaints were made, 
and what was said by them on the subject ? 

The accused submitted the following paper : 
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'' The Respondent submits that any complaint made by persons in the yard to Mr. Mer- 
riam, in the absence of the Respondent, are immaterial and incompetent ; for them he can in no 
jast way or sense be responsible ; these conversations of parties with Mr. Merriam are in no sense 
ofiBcial acts or communications ; they come within no definition of the terms that legal ingenuity 
can suggest; they arc, on the other hand, as the record already shows, casual and loose con- 
versations; imperfectly recollected and stated, between third parties in the country, for which 
the Respondent is in no way answerable. The Respondent respectfully submits that to try 
him by such, is to try him outside of the pale of the law.'' 

Thereupon the Court was cleared; and pending their deliberation the question was^ 
withdrawn. 

TWENTY- NINTH DAY. 

Upon reading the record of yesterday's proceedings, the counsel for the accused 
suggested that the letter which he pfiered to put in evidence from Smith Bros. & Co. to Hon. 
John P. Hale, Chairman of the Senate Select Committee, on Naval Affairs, dated May 21, 1864, 
and which the Court decided to receive as evidence on certain conditions, which were declined 
by the accused, should be entered upon the record ; and upon being requested by the Judge 
Advocate to make his application in writing, submitted the following paper : 

" The Respondent submits, with great respect, that upon the rule heretofore adopted by 
the Court, which required what takes place in Court to be of record, before the action of the 
Court thereon, and its sanction, the letter read should be made part of the record. But as he 
is advised that neither the notes of the reporter, or papers produced or read, are part of the 
record until the Court has so decided, he cannot press a motion to have the letter made part 
of the record." 

Thereupon the Court was cleared ; and decided not to amend the record as suggested. 
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THIRTT-PIPTH DAT. 

S. T. SNOW, AGENT OP REVERE COPPER CO., WITNESS. 

TnL 29. If we paid 50| cents per pound for Revely tin, giving to the Government 
time which amounts to a refusal for twenty or thirty days, and subject to the contingency of 
government payment, would fifty-seven cents be, or not be a fair price ? 

The Judge Advocate objected to the question on the ground that it calls for mere con- 
clusions of the witness, which are not evidence. 

The Counsel for accused submitted the following paper : 

'^ The Respondent submits that the question put to the witness is the same in substance 
as that put to and answered by the witness for the prosecution — Mr. Richards. Upon the 
question, whether the Respondent was guilty of any fraud or unfair dealing with the Govern- 
ment, it is material to ascertain whether the price charged was for Revely or Government 
Banca. We may, therefore, call an experienced merchant, familiar with the article, to say 
whether the price charged was a fair price for Revely tin. To determine this he must know 
to whom and under what condition the sale was made, and the time and mode of payment. 
These are the only elements embraced in the interrogatory.'' 

The Court was cleared, and decided that the objection of the Judge Advocate be 
sustained. 
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Lu. 31. What difference did yoa make between cash and contingencies of Govern- 
ment pay on time ? 

The Judge Advocate objected to the qaestion on the groond of irrelevancy. 

Thereupon the accused submitt^ the following paper : . 

" The Respondent submits that it is competent to show that, in contracts for sales to 
Government by merchants and other dealers, that the consideration of the time in which tiie 
Grovemment may make its election, and the usual customary delays in payment, enter into and 
affect the price charged." 

The Court was cleared, an4 decided rthat the objectiom of the* Judge Advocate be sus- 
tained. 

THIRTY-SIXTH DAY. 

HENRY R HANDERSON, WITNESS. 

Lu. 12. State the cost of those deliveries of tin to Smith Bros. A Co., and the amooni 
paid by the government to Smith Bros. A Co. for the same tin. 

The Judge Advocate objected to the question as irrelevant and immaterial to the issue. 

Thereupon the accused submitted the following paper : 

** The Respondent submits that though, upon a mere question of contract, it might not 
be material whether the Respondent paid one price or another for the article delivered, jet, 
upon the qaestion whether or not any fraud was committed by him, it is competent and mate- 
rial that in his sale to the government he received only an ordinary and reasonable profit on 
the sale. 

Again, upon the question what was Respondent's understanding of the contract— 
whether he understood Grovemment Banca or Revely tin was expected and required, the fact 
that he offered to sell and did sell at the price of Revely is material and important 

But the evidence produced has a most important bearing upon the question of intent, 
the vital question in the case." 

The Court was cleared, and decided to sustain the objection of the Judge Advocate. 



JAMES M. SIMPSON, WITNESS. 

Lit. 7. Did you ever hear any conversation between Captain Green and Mr. fiBWi ^ 
to the kind of tin he was to deliver upon requisitions from his (Captain Green's) d8|lltMMt7 
If so, state the conversation. J 

The Judge Advocate objected to the question as applying to "^ 

to the deliveries for the Ordnance Department, which are not the e 
therefore irrelevant 



The Respondent submitted the following paper : 

^ The Respondect submits that it is competent for him to show bj this and like inter- 
rogatories to tlie witness, whai ims the standard tin vscd in tfie yard before and at t/te time of the 
delivery hy his Jirmj which is the subject' of tlie first specification. The uses to which the different 
Bnreans put the tin were of like character, for castings on deck, and no distinction otherwise 
in the yard [existed] between them. The claim of the Respondent then is this : ho is called 
upon to deliver a certain quantity of tin in the yard. What kind was he expected to deliver? 
He offers to show that in a conversation with an officer of the yard he wa^ told what was the 
standard tin in the yard, and what wodld be expected when requisitions were made of large 
amounts, t . The objection which is interposed is that the conversation is with the Inspector of 
Oirdoance. But the conversation is malteriaL Suppose in the most unfavorable aspect of the 
evidence^ Mr. Smith was mislead' and applied this conversation to the Bureau of Constniction ; 
this mistake is not fraud ; and upon the question whether he intended to commit fraud, what 
was told him of the practice and usage of the yard by its officers must be competent. The 
objection to this and other like evidence by the Judge Advocate, proceeds upon the ground 
that the Court is trying the question Mily whether the contract has been literally fulfilled. Bui 
this is not the question. It is whether tlie Respondent has cheated and defrauded the govern* 
ment Upon this question a lai^er range of evidence is opened — the means of informatioa 
which Respondent possessed, his true understanding, whether sound or not, of what was ex* 
pected by the government. It is plain that his judgment may have been at fault, while his- 
motives were honest and upright, and the question under the charge is one of motive and in- 
tent. On such a question no Court will shut itself out from the examination of the surround- 
ing circumstances." 

The Court was cleared, and decided to sustain the objection of the Judge Advocate. 



ht^ 11. State any cornversation that you heard between them at those times in rela- 
tion to the business of Mr. Smith with the Govehiment, and in relation to articles to be required 
by the Qovernment and the qualities and kinds to be delivered. 

The Judge Advocate objected to the statement by the witness of any conversations with 
Captain Green, as having no relation to the matter charged against the accused — Captain 
Green having been relieved from duty at the yard before the time of the occurrences which 
are the subject of the charges now under trial. 

The Counsel for accused submitted the following paper: 

The Respondent submits that evidence has been put into the case by the Government, 
of the examination of the requisition book by Mr. Smith, and of conversations with persons 
having charge of these books. The apparent object of this testimony was to show some collu- 
sion of the Respondent with the officers of the yard, looking to his benefit. We propose to 



show that the evidence introdaccd has no tendeRcy to show any collasion; that before the time 
of the examinatioti of the books charged and conversation with the officers. Respondent had 
been in the habit of examining the books and conversing with the officers upon the requisitions 
to be made, and wliat was expected under ihcm. To exclude the idea that any fi-audalent ool- 
losion was intended, Respondent proposes to show the subject-matter of the conversationa had* 
Again, it is quite clear from the evidence already upon the record that the usage and practice 
of the yard in relation to the goods delivered, their nature and quality, and uses in the yard 
have been deemed material by the Honorable Court in the examination of witnesses for the 
prosecution; and the questions propounded by the Court have had reference to such usage and 
cttstouL It certainly becomes competent, therefore, for the Respondent to prove what informa- 
tion was given to him by a leading officer of the yard in relation to such usage and custom. 
Again, conversation between officers of the yard and their employees have been admitted on 
^e ground that they were official acts. If competent against the Respondent, he submits that 
4;he direction of an officer of the yard as to the mode in which business was to be done, and 
ithe usage and custom of the yard in respect to them are competent evidence in his favor. For 
the fact of compliance or obedience to these directions would show that the Respondent 
was seeking to know and to do what was expected and required of him, and exclude the idea 
of fraud.; and inasmuch as the Honorable Court holds that the Respondent has no right to 
object to questions put by. the Court, the only way left to Respondent is to avail himself of such 
evidence in his defence." 

The Court was cleared, and decided that the objection of the Judge Advocate be sus« 
tained. 

THIRTY-SEVENTH DAT. 

The Respondent submitted the following paper : 

" The Respondent offers to show by the witness (J. M. Simpson), that soon after 
entering upon business with the yard and with a view to inform himself what the wants and 
practices of the yard were, he had a conversation with Capt. Green, Inspector of Ordnance 
at the yard, in relation to the tin required for the use of the yard: and that, in such conver- 
sation Capt Green stated, in substance, that when tin was wanted in any large quantities for 
foundry purposes, Revely or Straits tin should be delivered; but when wanted in small 
quantities, as a pig or two, government Banca should be supplied; the government Banca 
being wanted for soldering purposes." 

The Court was cleared, and decided that the evidence proposed is merely hearsay, and 
cannot be admitted. Even if proven by Capt. Green himself, it can have no bearing upon 
transactions which occurred after Capt. Green was relieved from ordnance duty in the yard. 



The only specification before the Court relates to deliveries of tin under a contract with 
Bureaa of Construction, a department of the service with which Capt. Green had no connec- 
tion. The Court will permit Commodore Missroon, the successor of Captain Qreen, or some 
other officer of the yard, to prove the general practice of the Ordnance Department on that 
subject 

THIRTY. EIGHTH DAT. 

The Respondent submitted the following paper : 

" The Respondent conceives that his offer of evidence as to the directions or instructions 
given by Captain Green, must have been misapprehended by the Honorable Court 

The offer made was to prove the directions or instructions to the Respondent, by one 
who was present and heard the directions given to the Respondent. The evidence, therefore, 
can be in no sense hearsay. It would come first hand, from one who was present, and heard 
with his own ears, and reports with his own lips. The Respondent most respectfully submits 
to the Honorable Court that the offer of the Court to permit proof of like directions by a 
witness for the prosecution who has shown bitter hostility to the Respondent, and the want of 
a disposition to do him justice, can be no compensation for the exclusion of testimony which 
he is advised is competent and important to his cause. 

The Respondent is obliged, sometimes, to make these suggestions after the Court has 
considered the question, because grounds arc assumed which he could not anticipate." 

The Court was cleared, and decided to adhere [to] their decision on this application, 
accused has overlooked the fact that the offer of the Court to permit proof of the practice of 
the yard was not confined to Commodore Missroon, but embraced any other officer of the yard, 
competent to testify to it 



ht. 13. Do you know of any efforts made by Mr. Smith to inform himself of 
the kind and qualities of iron required by the Ordnance Bureau, and of any interviews 
between him and Captain Green or Commodore Missroon, on that subject? 

Am. I do. Mr. Smith was frequently in consultation with Captain Green, at the 
commencement of casting shells in the yard, and furnished    

The Judge Advocate objected to the answer of the witness, because it called for 
conversations of the accused with Captain Green at a time anterior to the transactions which 
form the subject of the charges under trial. 

Thereupon the accused submitted the following paper ; 
2 
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<<The Respondent Bubmits, that the evidence now sought to be introduced, is of 
precisely the same character — indeed, is the same evidence that was admitted without 
objection in the examination of Mr. Simpson, in answer to twelfth and thirteenth qUestioBS. 
The competency of the evidence offered is, that it tends to show the familiarity of the 
Respondent as to the iron wanted in the yard, and to explain how he was better able than 
others to contract understandingly with the yard, as [is] in substance stated in his letter to Mr. 
Clark, introduced by the prosecution. 

The Respondent also says, that the objection is too late ; that it is not competent for 
the Judge Advocate to wait till he is able to discern whether the answer will be favorable to 
Respondent or not; and if favorable, to object. The objection can only legally bo made 
when the question is put." 

The Court was cleared, and decided that the question be not further answered. 

THIRTY. NINTH DAY. 

GEORGE H. JACOBS, JR., WITNESS. 

Int. 15. Do you know of any efforts made by Mr. Smith to inform himself of the kind 
and qualities of tin required by the Ordnance Bureau, and of any interviews between him and 
Captain Green or Commodore Missroon, Inspectors of Ordnance, on that subject ? 

Objected to by the Judge Advocate, because the question does not confine the witness 
to a reasonable time before the deliveries of tin under the contract of the accused with the 
Bureau of Construction, dated March 30th, 1863. Captain Green, who had been Inspector of 
Ordnance, was detached from duty as Inspector, in May, 1862, and could not, by any statement 
to the accused, have altered his obligations in the deliveries of tin as required by his said 
contract. 

The Counsel for accused submitted the following paper: 

" The Respondent respectfully renews the offer to prove by this witness the conversa- 
tion had by the Respondent with the Inspector of Ordnance, Captain Green, as to the kind of 
tin used in the yard and the kind that would be expected upon requisitions to be made. The 
Respondent submits that if the suit before the Court were a civil one, and the question whether 
the Respondent had complied with his contract, it would be competent to show what was the 
understanding of the parties (both parties) as to the kind and quality of the article to be sup- 
plied under the contract. Suppose, by way of illustration, that the government having a con- 
tract for the delivery of tin, described in contract as Banca tin, had sought to enforce in a Court 
of Equity the specific performance of the contract, and compel the Respondent to deliver the 



specific article named in the contract : it would be then perfectly competent for the Respondent, 
in answer to such a. bill in eqnitjr for specific performance, to show that though the tin in the 
contract was described as Banca, jet the real understanding of the parties, as appeared by their 
own admissions, made by themselves or competent agents, was that Revelly or Straits tin wa^ 
to be delivered. There is not a Court of Equity in Christendom that would then enforce the 
contract, according to its literal terms. 

On the other hand, a Court of Equity would enjoin the promisee under such a contract, 
from enforcing it in a suit of law. Again, the evidence of what was used and wanted in the 
yard, as manifested by the instructions and directions of the officers, is competent evidence to 
explain the meaning of the terms used, to wit: what was meant and understood by the word 
Banca, as used in tho contracts and requisitions of tlie yard. This is a word of art, and its 
meaning may be shown by usage and custom of those dealing with the article, — including the 
parties to the contract if they dealt in the article. But the question before the Court goes 
altogether beyond the question of contract, and involves that of fraud. Did tho Respondent 
intend to cheat and defraud the Government in delivering Revely instead of Banca tin ? 
Suppose the Respondent shows that he had a direct order or request to deliver Revely tin 
instead of Banca, or was told by the agent of the Government that Revely would answer the 
purpose, and would be accepted. In the absence of any collusion would not such direction^ 
request or assent of the officer be a full and perfect answer to the charge of fraud; and yet it 
is manifest that this evidence would not difl^er in kind from that now offered. The difference 
is only in weight, — not in competency. If the Court can see that a reasonable man would be 
affected in his judgment of what he was to deliver under the contract, by the assurance or 
instruction from the Inspector of Ordnance of what was expected, then the Respondent Is 
entitled to the benefit of it The Respondent asks the Court to consider that the evidence 
offered bears directly upon the understanding with which the contract was made, as well as 
that with which it was performed. The Respondent, when he entered into the contract, had 
this information and understanding of the wants and expectations of the party with whom he 
contracted. The objection now for the first time made, that the directions were not in a 
reasonable time before the making of the contract cannot avail. The time is reasonable in 
fact and law. But there is a familiar principle of law which is tho perfect answer to this 
objection, — that is, an usage or course of dealing having been shown to exist, is presumed to 
continue till the contrary appears. The directions of the Inspector were good till new direc- 
tions were given. In renewing this offer, the Respondent begs the Court to consider that if 
competent evidence is excluded, he may be condemned unjustly and be without redress, and 
that upon every principle of justice, if the evidence offered is deemed doubtful, he ought to 
have the benefit of the doubt." 



The Court was cleared; and decided to sustaiu the objection of the Jadge Advocate. 
Id the case before us, Captain Green was not one of the parties. Ho had nothing whatever to 
do with the Bureau of Construction, and whatever kind of tin Captain Green, while Inspector 
of Ordnance, may have used for ordnance purposes, or may have desired on requisitions, has 
nothing whatever to do with the requirements of the Bureau of Construction. For the 
purposes of that Bureau Banca tin may have been superior to Revely tin. If the accused had 
from the chief of the Bureau of Coust ruction any authority or permission to deliver Revely 
for Banca tin under his contract of March 30, 1863, the Court would have no objection to his 
showing it 

FORTY. FIRST DAY. 

B. G. SMITH, WITNESS. 

TnL 37. State whether there was any warranty existing on the part of Smith Bros. & 
Co., of the quality of merchandise delivered by them to the Charlestown Yard. 

The Judge Advocate objected to the question on the ground that the contract itself 
states what is the character and -quality of the goods to be furnished. 

Thereupon the accused submitted the following paper: 

^ The Respondent submits that though the contract may state the character and quality 
of the goods to be furnished, yet the question that is being tried i^ not one of contract merely, 
bat of fraud. If the Respondent and his firm delivered goods with an agreement and under- 
standing that if any of ^he goods should be found to be not what was wanted, the firm would 
exchange the goods even after they had been inspected and approved; it furnishes the highest 
evidence of the good faith of the parties, and of their desire and purpose faithfully to fulfil 
the contract into which they had entered. The Counsel for the prosecution, in making this 
and like objections, treat the issue before the Court as if it were one of the precise and literal 
performance of the contract. It cannot be too often repeated that the real question is one of 
motive and intent; that the Respondent is being tried in a criminal, and not in a civil tribunal, 
and for fraud, and not for mere failure to fulfil his contract to the letter." 

The Court was cleared, and decided to sustain the objection of the Judge Advocate. 

FORTY-FOURTH DAY. 

P. K. SIBLEY, WITNESS. 

InL 7. Give all the emery cloth sent by you to Smith Bros. & Co. ? 
The Counsel for accused submitted the following paper : 



" The Respondeut objects that the evidence is not competent at this stage of the case. 
It was the right and duty of the prosecution to pat into the case all their evidence in relation 
to the charges before calling upon the Respondent to put in his defence. After the Respond- 
ent has put in his evidence, it is competent for the prosecution to put in evidence strictly in 
reply to new matter introduced by the Respondent. It is not competent to introduce new sub- 
stantive testimony. It is obvious that if this were not the rule, the case could never be closed. 
The testimony now offered is not rebutting. It is strictly new matter. The Respondent is 
advised that the rule compelling the prosecution to put in their whole evidence before the 
accused is called upon to reply, is adhered to with great strictness by Courts Martial. De Hartt 
page 160, as follows : 

<It must b6 distinctly understood, and observed in the conduct of all military trials, that 
the prosecutor must, during the prosecution, and before the prisoner comes on his defence, pro- 
duce all the evidence he has to support the charge. After the prosecution has been closed, 
which must be announced and entered upon the record, no further proof in support of any 
alleged specific fact in the charge can be received.' 

" The adherence to this rule is not only necessary, to preserve a congruous method in 
the development of the proof for the prosecution, but also to guard against any advantage 
being taken of the prisoner, after the method and means of his defence have been revealed.'* 

The Court was cleared, and decided to sustain the objection. 

E. P. DUNNELS, WITNESS- 

Int. 1. State, if you please, how the labor of the house of Smith Brothers was divided 
between the two, Mr. Franklin W. Smith and Mr. Benjamin 6. Smith, — and whether Franklin 
W. Smith had any thing to do with the delivery of the small goods in the store, and if so, 
what ? 

The Judge Advocate objected to the question, on the ground of its irrelevancy. 

Whereupon the accused submitted the following paper : 

<' The Respondent submits that if the question before the Honorable Court was simply 
of the performance of the contract, the evidence might not be material; but when the Respond- 
ent is charged with fraud in the delivery of the goods under contract, it is of the utmost 
importance to ascertain what personal connection he had with the delivery. A man may 
deliver goods by another; he commits fraud, if at all, himself. Suppose, for example, that 
Sibley's cmbry cloth is required by contract, and a merchant procures Sibley's emery cloUi and 
directs his clerk to deliver it and his clerk, by mistake, or purposely, delivers a different kind ; 
the contract may not be performed^ but tlie merchant has committed no fraud, fraud always 
being a question of motive and intent." 

The Court was cleared, and decided that the objection be sustained. 
8 
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FOBTY-SEVENTH DAT, 

C. E. PENNOCK, WITNESS. 

InL 6. Please tell us. the whole amount of plates of best flange iron sold by you to 
Smith Brothers A Co. ? 

[The Judge Advocate objected to the question as irrelevant.] 

Counsel for the accused submitted the following paper : 

'' The Respondent suggests that the object of the inquiry is to show that out of the 
great number of plates [986] delivered by Pennock & Co., but one plate has proved defective. 
The competency of the evidence is apparent, as showing from the work itself that the 
Respondent was fully justified iu making a contract for delivery of the iron with those parties, 
and as showing au extraordinary result in faithful performance of contract." 

The Court was cleared, and decided to sustain the objection. 

Thereupon the testimony of this witness, C. E. Pennock, manufacturer of Boiler Iron, 
as hereinbefore written, was read over to him, and he acknowledged the same to have been 
correctly recorded^ 

Whereupon the Court was cleared, and upon opening the doors it was announced by 
the Judge Advocate, under authority of the Court, that the testimony of the last witness has 
generally been confined to a specification already stricken out, and the Court does not deem 
the same relevant to the specifications under consideration. It is therefore announced it will 
not receive any more evidence concerning the specification regarding iron plates for the 
Niagara. 

The Cottnsel for accused stated tkat they desired to offer a paper in relation to the 
ruling of the Court, but as it would require some time to prepare it, they would now proceed 
with evidence on other matters and present it to-morrow, which was assented to by the Judge 
Advocate. 




FORTY-EIGHTH DAY. 

The record of the proceedings of yesterday was read and approved. 

PROTEST OP RESPONDENT AS TO DECISION CONCERNING TESTIMONY ON 

BOILER IRON. 

Thereupon the accused submitted the following paper : 

'< The Respondent respectfully asks the attention af the Honorable Court to the decision 
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of the Court, announced by tlie Judge Advocate, in relation to the testimony of Charles E; 
Pennock, and the subject-matter to which his testimony mainly relates. 

The testimony of this witness, deemed by the Counsel of the Respondent competent and' 
material, in view of the aspect sought to be given to the case by the evidence of the govern* 
ment, was admitted without objection. It became part of the record of the case. No sugges- 
tion was made as to its incompetency by the Judge Advocate or any member of the Court. 
Upon the completion of the testimony the Court was cleared. No intimation was given to the 
Respondent or his Counsel of any purpose of the Court to deliberate upon the testimony, or 
to consider the weight to which it should be entitled, in the final determination of the cause. 
Upon the opening of the Court, it was announced by the Judge Advocate, upon the authority 
of the Court, that the testimony of the last witness had generally been confined to a specifica- 
tion, already stricken out, and that the Court did not deem the same relevant to the specifica* 
tions under consideration. It was therefore announced that it would not receive any more 
evidence concerning the specification regarding the plates for the Niagara. 

This decision of the Honorable Court determines two things : First, what weight or 
efiect is to be given to evidence already admitted and made part of the record; and Secondly, 
what course shall be adopted as to the admission of evidence hereafter, having reference to 
the same subject-matters, and both of these points are decided without notice to Respondent^ 
in his absence, and against his interest. 

The Respondent respectfully submits that there is no form of words in which the propo* 
sition can be stated, in which the complete answer would not be contained in the statement 
His rights are passed upon, without his being heard, before he is heard. If the Respondent, 
whose interests are deeply affected by every decision of this Court, for whom things dearer 
than life are involved in the issue of these proceedings, — could have been heard upon the 
points involved in this decision, he would have respectfully but confidently submitted to the 
the Court that this testimony had become material and competent, in reply to, and refutation 
of, evidence put into the case by the government. 

The government had attempted to show, by the letters of Respondent, or to him, and 
by the cross-examination of Merriam, that the Respondent, and the firm, of which he was a 
member, did not deliver, as they were bound to do, the best boiler iron to the government, and 
failed to exchange such plates of the boiler iron as had proved defective. What were the 
object and purpose of this testimony which the prosecution has extended to deliveries through 
Messrs. Pennock & Co., Kemblc & Warner, Wallace & Buckley, and to the yard at Kittery ? 
The manifest object and purpose were, not to prove substantially the charges in a specification 
that had been quashed, but to impugn the integrity and good faith of the Respondent in these 
transactions, and to ask the Court to infer they might have been guilty of fraud, and would be 
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likely to have been guilty of frauds in the matters which were covered by the specificfttions. 
An elaborate argument of the Judge Advocate is upon record to show the competency of the 
testimony, and that view of the law was upheld by the Court. If the Respondent had objected 
to this evidence, his objection would have been overruled, and his objection attributed to his 
fears. He did not desire to object to it, for he believed, and his Counsel, that in these as in 
all other transactions with the government, he would come out of this investigation without 
stain or reproach, and be able to show to the Court, and to his friends by whom this record 
shall be read, that though, in a vast and complicated business of infinite details, mistakes and 
errors may possibly have been committed, there was no want any where of honest purpose or 
good faith. Was it not, then, he respectfully asks, not only his rij^ht, but his duty, to show, as 
he submits ho has shown, by the testimony of Pennock, and the documents, that all the boiler 
iron sold the government of the manufacture of Pennock and Company, was and is warranted 
perfect — so warranted by Smith Brothers & Co. to the government, and by Pennock and Com- 
pany to them ; and that out of nine hundred and eighty-six (986) plates delivered by Pennock and 
Company, only one has been shown to have flanged badly, and that even as to this one. it is 
not clear that the difficulty was not in the flanging rather than in the plate itself 7 And when 
Smith Brothers and Company show that they contracted for the best of iron, and that every plate 
was received by them under a warranty, thut it was so warranted from a responsible house, 
do they not show that they could have had no possible motive or inducement to deliver a bad 
plate, or to decline to receive it back and supply its place with a better; and does not the 
plainest sense of justice open the door to them, to prove a like state of facts in relation to the 
deliveries of Kemble and Warner, and Wallace and Buckley, and the Kitteyy yard, or any 
other matter or thing in which there has been an attempt on the part of the prosecution to im- 
pugn the good faith and fair dealing of the Respondent? 

Can there be the right of attack^ and no right of defence ? May the prosecution fling 
firebrands into our house, and we have no right to quench them ? 

The Respondent appeals with confidence to the records to show with what persistency, 
and pertinacity even, he sought in the earlier stages of the trial to exclude incompetent and 
immaterial testimony, not because there was not a reply to it, but because it would needlessly 
protract a trial necessarily so wearing and burdensome to the Respondent. It is not for him to 
revise the judgment of the Court on these matters, nor to utter a word of complaint. But he 
has the right to demand, and does claim the opportunity to refute, every charge here made 
against him, whether in the record or outside of it, and to repel eveiy attack here made .upon 
his good name. 

Surely the door of opportunity will not be closed and barred against him without hear- 
ing his respectful but earnest protest. 

The Respondent, in conclusion, respectfully submits that if this decision of the Court is 
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to stand as the jadgment of the Coart^ the Court will cause the same eutry to be made as to 
all the evidence of the prosecution bearing upon the same matters/* 

The Court was cleared, and decided to allow the paper to go upon the record. 

The accused has no right to insist upon the Court's receiving testimony upon specifica- 
tions already stricken out, and which cannot meet with consideration. 

He might with the same propriety ask tite Court to allow him to prove that he had not 
committed a larceny, when no such charge is made against him. The Court has already 
relieved him from an answer to the sixth specification of the first charge, and the fifth specifica- 
tion of the 2d charge ; and as he is not now upon trial on these, it would be obviously improper 
to receive testimony in regard to them. 

The Court regard the testimony already given in reference to these specifications as 
irrelevant. 

Upon opening the doors this decision was by the Judge Advocate announced to the 
accused. 

S. I. LOVETT, WITNESS AS TO HARDWARE. 

Lu. 1. If the contract, or the proposal under which you made the contract, referred to 

samples, and samples were second quality, would you feel justified in delivering an article of 

second quality? 

Am. I should feel justified in filling the contract in accordance with the samples 7 
£i^ 2. If you had agreed to exchange any article that was not satisfactory to the 

party with whom you made the contract, would you feel at liberty to furnish any other article 

than first quality ? 

The question was objected to by a member of the Court. 

Thereupon the accused submitted the following paper : 

** The Respondent submits that the question put by him is made competent, material and 
just by the questions put by the Honorable Court, and that having no power to object to ques* 
tions put by the Court, as the Court holds the law, it is clearly his right to put such questions 
in explanation as will give the full meaning and understanding of the witness.*' 

The Court was cleared, and the objection withdrawn. 

Am. Under the circumstances, I should, but should prefer to refer to the contracts 
under a preceding administration as a precedent, before I decided. 

Question RepeaXed. 

Am. Under the circumstances I should. When I say '' under the circumstances," I 
mean those to which I have already twice alluded — the extreme difficulty of doing as the con- 

4 
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tract called for — meeting the contract under these circunastances. I should feel thus author 
ized, and for these reasons. 



PORTT-NINTH DAY. 

The record of the proceedings of yesterday was read and approved. 

Thereupon the counsel for the accused, offered in evidence from the 12th to the 24th 
lines, page 9, of book marked " Schedule of Bureau of Construction and Repairs, 1864-5.*' 

The Judge Advocate objected to tlie introduction of the schedule as irrelevant and 
having no bearing on the charges now in issue. It is proposed by it to show that the Bureau 
has not for the ensuing year required Banca tin, but only Revely tin ; and this can liave no 
application whatever to the requirements of the government during the time embraced in the 
charges now under trial. The fact that the Bureau has not required Banca tin for the year 
1864-5 has nothing to do with its requirements in former years. 

The counsel for the accused submitted the following paper : 

** The schedule offered in evidence, that the government, in their contract with W. H. 
Wheeler for the year 1864-5, for a year's supply to the Bureau of Construction for »tin, and 

« 

covering the plumber's department, in the same manner as the contract does under which the 
specification is drawn, calling as it does for fifty thousand (50,000) pounds of Straits, and not 
a pound of Banca, proves thai the Government is of opinion that Straits tin is as good for all 
purposes as the Banca tin, and so aids the Respondent in showing that he committed no fraud 
upon the government when he delivered Revely tin at " Revely price," and that the government 
was not injured thereby. The views of the government can be best proved by its acts." 
The Court was cleared, and decided to sustain the objection. 



FIFTIETH DAY. 

WILLIAM T. EUSTIS, WITNESS. 

Int. It has been shown in evidence that of twenty-four articles of hardware indiscrim- 
inately taken from the deliveries, under the contract of July 17th, 1863, nineteen of them are 
second and third quality. Would it not have been possible, eighteen months since, to have 
delivered a larger proportion of first quality articles ? 

" The Respondent submits that the Judge Advocate has no right, in putting a question, to 
aver and put upon the record an assertion that a fact has been proved as the basis of his ques- 
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tion; that is a matter, if the proof of the fact be competent or material; to bo determined by 
the Court. 

The well-settled rule and practice of the Court require, that all questions seeking the 
opiuion of witnesses, as experts or otherwise, shall bo upon supposed aspects of the evidence, 
as, supposing the evidence to show that a certain proportion of the articles were second quality,, 
what would be your opinion, etc. 

The Respondent submits that there is in the case no proof warranting the assertion^ 
contained in the interrogatory, but that, taking the entire evidence together, the number 
articles eslahlished to he of second quality^ or not first (jualifijf woui«D NOT EXCEED SOME FIVE OB 

aix* 

But the Respondent has a yet more material and, Ite submits, conclusive objection to the 
interr(^atory proposed. 

The question avers and assumes, that the articles as to which the inquiry relates wei'e 
indiscriminately selected from the entire quantities of goods delivered by the firm of the Res- 
pondents, under their contract. The fact, the Respondent utterly denies to be true, but whether 
true or false, is wholly immaterial to the issue before the Court. 

The specification charges that the Respondent and his brother, under their contract of 
July 30th, 1863, contracted to deliver the /oUotvlng articles, at the prices annexed to each^ 
article. The articles are then specifically enumerated, described and identified. It is then 
averred that the Respondent and his brother furnished, and delivered at the Navy Yard, the 
articles of hardware, and so forth, herein (that is, in the list before given,) above specified, 
being par/ of the articles embraced ia Class No. 17; that they charged the United States for 
the hereinabove enumerated articles, the prices, &c. ; and that they presented a bill for the 
same and received eighty per cent, of the price agreed upon. 

There is no averment that any other articles delivered by Respondent, under the schedule 
of his contract, were defective in quality. 

We are charged with the delivery of certain specified and described articles. This 
charge the Respondent is expected and prepared to meet, but none other. No inquiry as to 
the other goods is competent or relevant to the issue, for nothing is charged in relation to them. 

To open this inquiry would be to require the Respondent to go into the detailed account 
and history of every article delivered by him, and bring forward the proofs as to the character 
and quality of each article. 

It would not only open an inquiry illimitable in time and detail, but would be doing to 
the Respondent the most manifest injustice in calling upon him to establish the character and 
quality of such an infinite number of articles after they have been received, approved, paid 
for, and consumed by the Government, and the best evidence of their character and quality 
utterly destroyed. 
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The Respondent submits that the Government, upon full examination and consideration, 
determined what chai^ges to make, and as to what articles to make them, and that they must be 
confined to the chai*ges so specifically made. 

The Respondent may, perhaps, as well in this stage of the matter, call the attention of 
the Honorable Court to the fact that there is no averment in this specification as to what was 
to be the quality of the articles delivered under the contract, and it is in this regard fittaliy 
defective. 

The first allegation is, that the Respondent contracted to deliver the following articles, 
and enumerates them. 

The second is, that they delivered said articles, being of an inferior quality and value 
to those required by the terms of said contract. 

But the terms of the contract arc not stated, nor is the contract in any mode made part 
of the specification. 

The third allegation is, that the Respondent charged the United States for the herein 
ahote enumerated articles^ the prices agreed upon in 9aid contract for Uke articles of the very best 
quality, — not the price charged for these articles, but the price charged for like articles. 

Taking the same allegations together and giving them their utmost legal force, there 
is no allegation in the specification as to the quality of the article to be delivered. 

One may possibly conjecture what was intended, but that is not enough. It must be 
stated clearly, affirmatively, definitely, and not left to conjecture or inference. 

The Respondent suggests this point at this time rather than argues it, reserving to him- 
self the right to a fuller discussion of it in the argument of his cause, as well as the broader 
question whether, under either of the charges, there is any specification which sets forth any 
ofience known to the laws of the United States." 

The Court was cleared, and decided to overrule the objection. The Court is not, at 
this stage of the case, di:iposed to decide the question raised by the accused as to the suf- 
ficiency of the specification. It should be presented in the defence which he may make to all 
the charges under consideration. 

Cross- [nU 1. If you had made a contract with the Government to furnish thai article, 
being sampled, (exhibiting dividers marked << »ample '' to the witness), would you feel under 
obligations, or could you consistently, with your ideas of duty, have delivered this article? 
(exhibiting to witness dividers marked " 128, G. H. B.") 

Thereupon the accused submitted the following paper : 

'< The Respondent objects to the question, on the grounds that it calls for the opinion of 
the witness upon a question of duty under the contract, and not to a question as to the 
custom and usage of trade or commerce. How far the delivery of the articles covered by the 
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question was or was not in violation of duty, is a question for the Court only, and cannot tarn 
upon the private opinion of a witness. The question whether similar questions havie liitherto 
been put, is quite immaterial. 

The question is one of law and right. The Respondent has not objected to vast num- 
bers of questions put by the Judges Advocate, although extremely leading, because he was 
aware that such objections would greatly delay the progress of the hearing; but finding the 
objections interposed to questions which do nothing more than call the attention of the witness 
to the subject-matter to which he is to testify, no course is left to him but to protect himself by 
a more careful application of the rules." 

The Court was cleared, and decided to overrule the objection. 
Ans, The conscientious part of it, I should consider, rested with the Government 
If they choose to receive thu article, which is evidently inferior, the responsibility 
would rest with them, and not with roe. 



FIFTY-FIRST DAY. 

E. P. DUNNELS, WITNESS. 

Int. 22. You were asked by tlie Judge Advocate in your former examination; to give 
a statement of the expenses of Smith Brothers & Co. on the Townsend iron ; are you prepared 
to furnish it this morning ; If so, produce it. 

Am. I am prepared. (Producing paper.) I found the expenses to be as follows: — 
The freight amounted to $1,814.60; brokerage $229.76; shipping expenses $160 j travelling 
expenses $25; insurance and war risk $1200; making a total of $3429.36. 

IfU. 23. What per cent, is that upon the contract for the Townsend iron i 

[The Judge Advocate objec'pd to this question.} 

Thereupon the Counsel for the accused submitted the following paper: 
The Respondent submits that this specification charges Respondent with making fraudu- 
lent representations to lir. Henshaw, in order to effect this sale to the governnoent, and to 
make large profits thereby. It sets out in figures the amount the government lost by the 
action of the Respondent. Respondent submits that the question whether he could or could 
not make any coiisiderable sum by the operation, bears directly upon the question of motive 
and intent. If a large sum could be gained, the temptation to fraud would be stronger than if 
a party could realize even less than the ordinary commission of merchants. 

5 
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This information is obtained by the witness in answer to an interrogatory put by the 
Judge Advocate. 

The Court was cleared, and the Judge Advocate withdrew his objection to the question. 
Ans. Three and a half per cent. 



PIPTT-SECOND DAT. 

B. G. SMITH, WITNESS. 

Int. 23. State what has been the net profit of the business of Smith Brothers & Co., 
with the Oovernment since they began to contract ; the amount of the business and the net 
profit. 

[TTte Judge Advocate objected to the qtienton as irrelevant] 

The Counsel for the accused submitted the following paper : 

^ The prosecutors allege that this Respondent and the firm of which he was a member, 
have been guilty of various frauds upon the government. In some of the specifications, as 
that in relation to the Townsetid iron ; the amount of which the government was defrauded is 
given in dollars and cents. To repel these charges, the Respondent offers to show that the 
net profit on the business with the government, say up to February, 1864, does not exceed 
five per cent. Here this evidence has a direct tendency to show that they have not defrauded 
the government by charging excessive prices for goods sold, or delivering goods of lower 
prices and value than those contracted for. If the Respondent and his firm had grown rich 
out of the business, and had made inordinate profits, the prosecution would have insisted upon 
the evidence. In the course of this trial they have sought to break down and impair the 
testimony and standing of a witness without stain or reproach, of a character as respectable 
and as much respected as that of any ofiScer of the government, by a series of inquiries as to 
how much he was worth when he entered into the government service, and how much he is 
worth now. Though the failure was a signal one, yet the examination shows that the prosecu- 
tion esteemed the evidence competent and material ; and if the evidence had shown large 
gains of property, without showing from what source, would have been regarded as impeaching 
his integrity. It is a very homely, but a very sound maxim, that ' it is a poor rule that wont 
work both ways. ' " 

The Court was cleared, and decided to overrule the objection. 

« 

Ans, It has not exceeded five per cent, net profit on the entire sales. The amoont 
of the sales was about twelve hundred thousand dollars, as near as I can recollect 
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PIPTT-THIRD DAT. 

B. G. SMITH, WITNESS. 

At. 82. What prices did your firm pay to the Whipple File Manufacturing Company 
for tVk different kind and sizes of their files furnisiied by yon at any time to the goyeniment? 
I mean this to embrace all your sales of files to the government, whether under contract or on 
open purchase. 

Thereupon the Respondent submitted the following paper : 

''The Respondent objects that the question is incompetent, inasmuch as it opens an 
inquiry concerning all the transactions, in files, where Whipple files were delivered, without 
limiting the inquiry to the specification. It is utterly immaterial when, or on what contract 
or at what ^rice Whipple files were furnished to the government, or what the price the 
Respondent's firm paid for them, unless they were so delivered under the contract alleged 
in the specification. 

Even if it could at an early stage of the inquiry when the Judge Advocate was putting 
in his case, have been competent, it is now an attempt to put in new affirmative matter, and 
must open a field of investigation, illimitable in extent, which the Respondent will be now, for 
the first time, called upon to answer. 

The Court was cleared and decided that the accused, having deemed it necessary for his 
defence to go into an examination to show what has been the net profit of the business of 
Smith Bros & Co. with the government since they began to contract — the amount of business 
and the net profit, — and the Court having permitted him to do so, it would be manifestly 
improper to restrain the government in the cross-examination of the witness in regai'd to 
matter already put in evidence by the accused on this subject The objection, thereforci is 
overruled. 

Ans. It would be impossible to answer the question, Sir, without reference to the 
books. The prices have varied like gold, constantly. 



FIPTT-SIXTH DAT. 

B. G. SMITH, WITNESS. 

Crost-tiU. 155. Estimate the percentage of profit which Smith Brothei*s & Co. realized 
by that statement (Exhibit A. M.) on contracts with the government. 

Whereupon Counsel for the accused submitted the following paper: 
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" The Respondent objects that the whole business of the Goart should not be suspended 
for the purpose of requiring from witness long and tedious computations. The paper which 
the Judge Advocate has put in the case contains the materials from which any accountant can 
make the computation when the Court is not in session. Upon this the fourth or fifth day of 
the cross-examination of the witness, the Respondent submits he may justly and fairly interpose 
the objections to such unnecessary consumption of time.*^ 

The Court was cleared, and decided to overrule the objection. The question of profits 
was introduced by the accused against the remonstrance of the Judge Advocate, and the 
Court having permitted it to be heard, is not disposed to restrain the examination, and will 
afford reasonable time for any necessary computation which the witness is required to make. 

The Court, in permitting the objection of the accused to go upon the record, will remark 
that it will always exercise its disci'etion in the mode of the examination of the witnesses 
toought before it; and it is unnecessary for the accused to tender any advice as to the course 
which the Court ought to take, as it feels itself abundantly able to conduct the examination 
vwithout prompting. 

Thereupon the Counsel for the accused asked permission to present the following 
:paper:: 

'^ The Respondent, npon leave of the Honorable Court, respectfully suggests that the 
objection interposed by him was respectful in manner, and in the exercise of his well-recog- 
nized legal right to object in writing to any question put by the Judge Advocate. The 
question put by the Judge Advocate required the consumption of time in Court for work that 
can as well be done when the Court is not in session. After more than fifty days have been 
spent in his trial, and when his health has already given way under it, he cannot understand 
why he may not fairly and justly interpose an objection to a course of examination and con- 
sumption of time very likely to make an end of him before it ends the case. The Respondent 
respectfully asks the Court to examine the paper submitted by him, and see if there be in it a 
word or syllable in tlie slightest degree disrespectful to the Court. The Respondent must feel 
that in every question coming before the Court he has an interest, and the right respectfully to 
express it. The Respondent was unconscious that he committed any offence in putting into 
the case the evidence as to the profits of his business against the remonstrance of the Judge 
Advocate. He supposes it sufficient to say that this evidence came into the case under the 
well-considered decision of the Honorable Cour-t, and that the Respondent and the Judge 
Advocate are bound to consider it was rightfully admitted. He is unable to perceive that 
his rights of objection to the introduction of testimony or the course of examination of wit- 
nesses is in any degree impaired by its admission. The Respondent submitting, as he is bound 
to do, cheerfully to the decisions of the Court, and sensible that they can spring from no other 
desire than to do justice without respect of persons, respectfully asks that after the question is 
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decided, the mode of the entry of the judgment shall not be ased to reflect the feelings of the 
Judge Advocate and unnecessarily to wound and injure the Respondent/' 

The Court was cleared, and after deliberation, came to the following conclusion : 
It was with reluctance that the Court, contrary to custom, allowed the explanation to 
be made. 

The Court cousiders the clause in which the Respondent asks that '' after the question 
is decided the mode of the entry of the judgment shall not be made to reflect the feelings of 
the Judge Advocate " is disrespectful. The decisions of the Court are made upon the respon* 
sibility of its members, after due doliberationy and do not reflect the feelings of the Judge 
Advocate; and any intimation of the kind is regarded by the Court as improper. 

Am. If my computation is correct, it is nineteen and a fraction per cent, of gross 

profits. 

Int. 156. State the percentage of profits which Smith Brothers & Co. realized by that 
statement on open purchase with the government. 

Ana. If my computations are correct, about eight per cent, gross. 

(Note. — The average rate of both contract and open purchase, on this statement, was 
ELEVEN PER CENT GROSS. See evidence.) 

FIPTT-NINTH DAT. 

FRANK D. ALDRICH, WITNESS. 

Int. 8. Have you examined the books of the naval store-keeper, at the Charlestown 
Yard, for the purpose of ascertaining how many files were delivered at the yard by contractors 
in each year from 1857 to 1863? 

The Judge Advocate objected to the question as clearly inadmissible. 

Thereupon the accused submitted the following paper : 

'' The Respondent submits that the evidence is competent and material upon the question 
whether the firm of Smith Brothers & Con^pany delivered files largely in excess. It is 
alleged that they were delivered in such excess as to constitute a fraud upon the government, 
and evidence has been put in by the prosecution to establish the fact. Though ii would seem 
to be a perfect answer to this evidence to say that no files were, or could have been, delivered 
under the' contract of October 9th, 1862| except in answer to requisitions from the ofiScer of 
the yard, yet, as that view does not satisfy the prosecution, we purpose, and are able to show, 

6 
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that the quantities of files delivered by us were very mach less on the average with the men 
employed than those delivered in previous years. This evidence is also competent acd mate* 
rial upon the quality of the files delivered by us, for it shows a much less number of our files 
were necessary for each workman under our deliveries than under tljose of former years. The 
Respondent will show, if permitted, that the deliveries were as follows : 

Statement of files furnished during successive fiscal years {i. e., from July Ist to July 
1st) by contractors^ for the Gharlcstown Yard, according to the books of the naval store* 
keeper. 

Wm. Lang, 1857-58, Files, all kinds, 272* doz- 

Horton, Hall & Co., 1858-59, <• " l,314f " . 

" « « 1859-60, " " 3I7i " 

" " « 1860-61, « '* 942 '* 

Smith Bros. & Foster, 1861-62, " « 2,214 " 

.. « . "6"» I Sir'""' If^j t: I • • '^9^« " 

Horton, Hall & Company average deliveries per annum 858 dozen. 

Days labor as per report of the Secretary of Navy, 1859-60: 

In Bureau of Construction and Ordnance. 158, 766; at 300 working days per annum 
are equal to an average employment of 529 men. Files supplied would be equal to seventeen 
per man. 

Smith Brothers & Foster's average deliveries per annum 1,754 dozen. Days labor as 
above, per Report of Secretary of the the Navy, 1 862-63, 620, 703. Equal, as above, to 2,069 
men employed, or ten files per man." 

The Court was cleared, and decided that the objection bo sustained. 



SIXTIETH DAY. 

M. H. MERRIAM, WITNESS. 

Int. 24. State the number of men employed in your department, and in all the depart- 
ments of the yard, requiring the use of files during the year 1862-*3 covered by this contract. 

Arts. The number of men employed in the machinists' department for 1862-*63 varied, 
I should think from four hundred to six hundred men during the year, making an ^average of 
five hundred men. This is a matter of judgment, without examining the books. I have exam- 
ined the rolls for '62, '63, and '61, '62, for the purpose of determining the number of days* 
work performed in those departments. 

Bit. 25. State it. 
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The Judge Advocate objected to the question as being irrelevant. 

Thereupon the accused submitted iho following paper : 

" The object of the evidence is to show — the Respondent being charged with fraud, 
delivering files largely in excess — that for the work of the yard the number delivered was- 
required and rendered, and that neitlier the officers in requiring, nor the Respondent in deliver- 
ing; were guilty of any violation of duty. 

Respondent will contend that under the contract of October 9th, 1862, though he could' 
not be compelled to deliver more than fifty per cent, above the numbers given on the schedule, 
he was not precluded from so doing if the officers required a larger number; and he will, if 
permitted, show not only that the quantity delivered was needed, but that the quantity in 
excess of the face of the schedule were delivered at a price below the market price, and at & 
loss to Respondent. 

The Respondent is charged with fraud in delivering this excess of files. Will it be 
seriously contended that it is no answer to say no more files were delivered than were 
required — no more delivered than were wanted for the use of the government, and what were 
delivered were at less price than the market price ? Are not these links of one chain, and do 
they not conclusively establish that there could have been na fraud ? But [it] is enoiigh, for 
the two questions before the Court that they tend to show there was no fraud.*' 

The Court was cleared, and decided to sustain the objection. 

Int. 36. State the relative proportions, by giving in your own way, the wants and 
necessities of the yard in those two fiscal years. 

The Judge Advocate objected to the question on the ground thftt it is not competent 
for the witness to show what were the wants of the yard in the diffei*ent departments, and as 
it can be made to appear by the requisitions issued from time to time to meet the wants and 
necessities of the yard, all of which are accessible to the accused. 

Thereupon the accused submitted the following paper: 

" The Respondent submits that the question is competent and material. The objection 
of the Judge Advocate is that the evidence cannot be obtained from the witness, because the 
requisitions show, and they anly, the wants and necessities of the yard. The Respondent may 
be permitted to express some surprise at this position, after the attempt on the part of the 
prosecution through several days* examinations to show that Defendants delivered in excess, 
when it was apparent that every file delivered was in answer to the requisitions of tiie govern- 
ment, and only upon such requisitions. If the view of the nuitter now taken by the Judge 
Advocate is sustained by the Court, we have no answer for the evidence ; otherwise, we subm 
that an officer of the yard, practically acquainted with tiie wants of his own department, \ 
competent to testify in relation to those wants." 
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SIXTY-FIFTH DAT. 

HENRY R. HANDERSON, WITNESS. 

Int. 15. Do you know what the net cash cost of these files would have been from 
English importing houses at tlie time of delivery, and what would have been the net cash cost 
of the files to Smith Brothers and Company ? 

[The Judge Advocate ohjected to (he question u$ being irrelevanW] 

Thereupon the accused submitted the following paper. 

'* The Respondent submits that the evidence oflfered is clearly competent and material. 
He is charged with fraud in delivering files in excess of the contract. Men do not commit 
fraud without motive and purpose, and the motive and purpose is the desire of gain. Now 
the Respondent proposes to show that the deliveries of the files in excess of the contract were 
at a loss to the Respondent and the firm of Smith Brothers ; that the actual cost of tiie files so 
delivered at the then net cish prices would have been and was in excess of the price 
stipulated In the contract; and upon which the files were delivered. It seems scarcely neces- 
sary to argue that a man does not commit fraud at his own cost and expense, and for the 
express purpose of losing money." 

The Court was cleared and decided to overrule the objection. 



Inu 21. Have you pxamined the day-book of the Naval Storekeeper showing the 
purchases and requisitions under the contracts of the Bureau of Yards and Docks for the year 
1 862*3, to investigate the deliveries in excess of schedule by Banker and Carpenter, Mallet 
and Bradbury, and H. T). Stover ? 

The Judge Advocate objected to the question as being irrelevant. 

Thereupon the accused submitted the following paper: 

*' The object of the evidence is to show that under the other contracts made for the 
yard, for the same year, the same construction was in fact put upon the contracts, and that the 
same course was pursued by the government and the parties as in the case of Smith Brothers 
and Company. Ttiat is to say, though the contracts of this year contained a limitation as to 
the amount to be delivered in excess of the schedules, and restricted it to fifty per cent, 
the limitation was overlooked and net observed. If the question before the Court were as to 
the true construction of the contract, the evidence would not be competent ; but upon the 
question whether any fraud was -committed in the course pursued upon the contract, it 
IS material to show that the course taken upon this contract was the same as with the other 
contracts of the same year. 

The Court was cleared and decided to sustain the objection. 
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SIXTY-SIXTH DA.T. 

W. W. W. WOOD, WITNESS. 

InL 1 . Please look at the statement made by Matthew H. Merriam before the U. S. 
Senate Gommitteei May 2d, 1864, having reFerence to files, &c., and state whether it is true or 
not. If not, state particularly your knowledge touching the same. (Report of the Senate 
Select Committee on Naval Supplies, handed to witness.) 

The Counsel for accused submitted the following paper : 

'* The Respondent submits that the evidence sought to be introduced by the testimony 
of the witness, Captain Wood, is utterly incompetent and immaterial; with the testimony of 
Mr. Merriam before the Senate Committee, this case has nothing to do, and Respondent was 
and is in no sense responsible. The matter put in was strictly and purely collateral, and upon 
the well settled rules of evidence, if a party chooses to introduce collateral evidence he must 
abide by the result, and cannot be permitted to contradict it to impeach the witness. 

The only possible ground upon which this evidence could be offered would be this, to 
attempt to show that upon some other occasion and upon a matter having no connection with 
the issue on trial, the statements made by the witness we called, Mr. Merriam were incorrect. 
A witness cannot be so impeached. There are only two methods in this regard open to the 
prosecution, — the first, to show that in relation to some matter of his testimony at this trial he 
has stated untruly, or that his general character for truth is bad. Neither of these courses is 
attempted by the prosecution. But our witness is asked to read a certain extract from a book 
which purports to report testimony given by him on another occasion, having no connection 
with the Respondent or the charges made against him. This matter being read, the prosecu- 
tion assume to go into the entire history of the matter for the purpose of showing, not which 
of the two witnesses was right as to any matter now being tried, but which was most accurate 
or correct in his testimony at some other hearing or trial, and upon another matter. 

The impossibility of fixing any limits to trials, if this course was pursued, shows clearly 
the good sense of the rule, which requires that if a party introduces collateral matter he must 
stand by it, otherwise a party might introduce collateral matters of this nature and get up as 
many distinct issues as witnesses. Nay, more, he might claim to investigate every distinct 
subject-matter of which the witness had ever testified or even spoken before the hearing In 
support of these positions the Respondent refers to the following authorities : 

'' But it Is a well settled rule, that a witness cannot be cross-examined as to any foci which 
7 
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is collateral and irrelevant to the issue, merely /or the purpose of contradicting him by other evidenccy 
if he sliould deny it, thereby to discredit his testimony. And if a question is put to a witness 
which is collateral or irrelevant to the issue, his answer cannot be contradicted by the party 
who asked the question, but it is conclusive against him.'* Greenleaf on Evidence, section 449, 
page 575. 

" The credit of a witness may be impeached by proof that he has made statements out 
of court contrary to what he has testified at the trial. But it is only in such matters as are 
relevant to the issue that the witness can be contradicted. Therefore, a witness cannot be 
examined as to any distinct collateral fact irrelevant to the issue for the purpose of impeaching 
his testimony afterwards by contradicting his statements." 1 Wharton's Criminal Law, Sect. 
817, p. 434. 

" First. The party against whom a witness is called may examine other witnesses as 
to his general character. To impeach the c]*edit of a witness, says Buller, J., you can only 
examine to his general character and not to particiriar facts, that is, not to particular facts, 
which, if true, would impeach liis character for veracity; and the reason given is, that every 
man may be supposed capable of supporting his general character, but it is not likely he 
should be prepared to answer to particular facts, without notice, and unless his general 
character and behavior are in issue he has not notice. 

" It has just been stated that if a witness, on being questioned whether he has not been 
guilty of a felony or of some infamous oflTcnce, deny the charge, the party against whom the 
witness has been called will not be allowed to prove the truth of the charge; such evidence is 
not admissible, either for the purpose of contradicting or of discrediting him." 2 Phillips on 
Evidence, p. 955. 

''No other rule can obtain in a Court Martial than in a Court of Law; a Court Martial 
is a Court of Law. The Respondent is in no way responsible for the introduction of the 
testimony. It was introduced by the prosecution with the full understanding that the law did 
not permit them to control it. This is not only the presumption, but in the case of eminent and 
experienced counsel, must be the fact." 

The Court was cleared, and decided to sustain the objection. 



Ans. 2. It has been testified to by Matthew H. Merriam, that the files delivered bj 
Smith Brothers & Co., under the contract of 1862-3 were hand-cut files. State, whether in 
the examination of the store-house which you made you had or had not evidence to the con- 
trary. If so, what? 
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Counsel for accused submitted the following paper: 

^* The Respondent submits that the testimony at this stage of the case is incompetent. 
It is new affirmative testimony, and not merely rebutting testimony. The specification charges 
that a large quantity of the files delivered by Smith Brothers & Co., were machine-cut files of 
an inferior quality and value. All the evidence the prosecution had to introduce on that point 
must be introduced in presenting their cause to the Court. The burthen of proof was on 
them, to establish that the files were machine-cut, and were of inferior quality and value. 
They availed themselves of this right and power, and they exhausted the subject. More than 
this, the witness himself has been examined on this very point. The form of the question put, 
does not give it any new force. It always occurs on trials of this sort that contradictory 
statements are made by the witnesses on the one side and the other as to facts in issue. The 
fact that they so testify does not re-open the subject-matter. Under the guise of contradicting 
Merriam, the prosecution proposes to offer new and substantive evidence as to the quality of 
the files delivered by Smith Brothers & Co. The Respondent submits that this is precisely 
what the rules of law forbid, and refers to De Hart on Courts Martial, page 160. as follows: 

'* It must be distinctly understood, and observed in the conduct of all military trials, 
that the prosecutor must, during the prosecution, and before the prisoner comes on his defence, 
produce all the evidence he has to support the charge. After the prosecution has been- closed, 
which must be announced and entered upon the record, no further proof in support of any 
alleged specific fact in the charge can be received. 

The adherence to this rule is not only necessary to preserve a congruous method in the 
development of the ^roof for the prosecution, but also to guard against any advantage being 
taken of the prisoner, after the method and means of his defence have been revealed.'' 

The Court was cleared, and decided to overrule the objections. 



Cross'Int. 1. You have testified that the files which you examined were machine-cut 
files. Examine the files before you, and state to the Court which of those are machine and 
which hand-cut. (Files shown to witness.) 

The Judge Advocate objected to the question. 

The Court was cleared; and decided to sustain the objection. 

Thereupon the Counsel for accused submitted the following paper, which was received 
by the Court and ordered of record. 

'< The Respondent submits that under the guise of answering the question put to him by 
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the Judge Advocate, the witness has sought to reply to the previous question put to him in 
relation to the testimony of Merriam before the Oommittee of the Senate of the United States. 
Though the witness having answered a question categorically may be permitted to make such 
explanation of his answer as to convey to the Court his full meaning, he is not to he permitted,^ 
tiie Respondent respectfully suggests, under the pretence of so doing, to put into the case 
incompetent hearsay and immaterial evidence, and more especially a statement of facts which 
the Court upon full consideration has decided to be incompetent and have expressly excluded. 
The question ruled to be competent refers, and refers only, to files delivered by Smith Brothers 
& Co., under the contract of October 9th, 1862. It has no reference to or connection with 
the files delivered by Mr. Storer, or the examination of that matter before the Committee of 
the Senate. So far as the witness has testified as to this last matter, the Respondent asks the 
Honorable Court to determine that it shall not be used in evidence. 



SIXTT-SEVENTH DAT. 

PROTEST OP COUNSEL FOR RESPONDENT. 

The record of the proceedings of Saturday, December 10th, 1864, was read and ap- 
proved. 

Thereupon the Judge Advocate ofiercd in evidence the OfiScial Report of the Inspector 
•of Ordnance in charge of the Experimental Department of the Naval Bureau of Ordnance, on 
.the value of the different kinds of tin, for ordnance purposes, dated November 15th, 1864. 

The Counsel for accused submitted the following paper : 

'^ The Respondent objects to the admission of this evidence, on the following, among 
other grounds. 

First, that it is new, distinct, substantive proof, and not competent in reply to or rebut- 
tal of any testimony offered by the defence. 

Second, that if it is to be received ias evidence of the matters of science or fact therein 
stated, it is put into the case without the sanction of an oath, and without any opportunity 
offered to the Respondent for cross-examination. 

Thirdly, that it has been prepared since the charges were made against the Respond- 
ent, and even since the trial commenced. 

Fourthly, that it is in no sense an official document. An official document is evidence 
of the regular action of the Government and of its constituted authorities in matters of civil 
rule ; but the divine Lawgiver has not given to the agents of this or of any other Government 
any official and ex-cathedra knowledge of the secrets of the physical world. In this respect 
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tbey bav« to come down to the level of the humblest eivilian and seek to know the divine law 
by carefal and patient study and investigation. A government once attempted to establisk 
officially tliat the world did not move around the sun, bnt it was nevei*tbeless obstinate, and did 
more. At the best this document eould liave no more force than any treatise by a man oS 
seience^ and tliis evidence has already been expressly excluded. 

Lastly, there k no evidence of the genuineness of tlie document or of its signature. 

The Court was cleared, and decided to sustain the objection. 

The Court, in sustaining the objection of the aceused to the paper oSered by the Judges 
Advocate,, do it oi^ the ground that the paper has not been verified by an oath,, nor has it beev 
presented to the Court in an. official £6rm by Ike Head of the Navy Detriment for the consid" 
oration of this Court. 

Tkerewpon the Judge Advocate made the following staCement: 

I hold in. my hand the circular of the house of Paine;. Strickcv A Coi, Batavia, GermaAy.,, 
the fepresentatives «f the Billiton. tin. 

The Counsel for Beapondent sabmitted the following paper : 

<^ The Respondent objects that the paper of the Judge Advocate itself caaaot be made 
pairt of the Record, not only becaase it undertakes to state the contents of a written paper, 
whidi cannot in itself be admitted, but because it contains an. argument upon the evidence 
offered to 0et a compariaon of the testimooy offered with that of witnesses introduced, by 
Respondent. The paper itself is a mere advertisement and puff of a eommercial house, having 
no legal or moral sanction whatever. 

^ The Respondent submits to the Honorable Court that no evidfeuce in relation to the 
coui^arative quality and value of Banc* ao4 Revely tin is corapetent on the petrt of the 
proseoution at this stage of the caase^ Such evidence is io no sense rebutting evidene^ bat 
is direct affirmative proof upon the issue where the burden of proof is whoUy upon the 
prosecution. The allegation of the first specification is that Smith Brothers <b Co. contracted 
to deliver Banca tb^ but in faet delivered Revely or Straits tin, an artkde of inferior quality 
and value to Boiica tin. The case for the governaient to make out was that the Revely tin 
waa of inferior quality and valne.. Ail evidence showing such inferiority for the uses: of the 
arts, chemical or mechanical, was then to be produced, — whether coming from the exfierienco 
of workers in tins, scientific analyses, or any practical testa for sokiecingr <^^ ^^7 other purpose. 
Tko prBSeeatioD so understood the matter, and offisred the evidence of Mr. Cutts, the plumber, 
tbe tesfimony of Capt Wise, as an expert, and that of other witnesses as to the infeiio»ity of 
Bavelrf to Baaea tin» The pvoseeution offered all the evidtedeo deeoMi by it material, or might 
so bi^e done if they bad desiired ; we fhea put in the evidence for the defence ; they oannotr 
zeply to itf by any acenmulative evidence as by ea>perimentd or analyses. 

8 
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They might iu rebottal show that iu our exper]meiit& and analyses we had not used 
fianca and Rerely tin, or facts of the same kind, to show our experiments were &ot' truly 
made. But the probecution is strictly limited and confined to rebutting evidence of this 
precise- nature. If it be said that the evidence we introduced was different in kind 'from tha^ 
produced by the government, the Respondent is not disposed to deny that it was of a far more 
satisfactory and conclusive kind, because it gave accurate and definite tests^ But it is* equally 
plain that it is the most obvious kind of evidence where a party has really any confidence in 
his case. Suppose, for illustration, a man was indicted for murder by poisoning by strychnine. 
The government puts in evidence of what may be called tlie external symptoms of poisoning—^ 
the suddenness of the death, the convulsions of the victim, the rigidity of the Kmbs, Ac, and 
then leaves the case. 

The prisoner then introduces the evidence of a thorough analysis of the contents of the 
stomach, which shows Uiat no strychnine was present or could have been used. May the 
government have analyses made, and put in against the prisoner a new and distinct case, 
of which prisoner had no noiiee, or opportunity to reply? For if the evidence is reiklly and 
truly in rebuttal, the accused can have no opportunity to reply, and the prosecution- will thus 
have the power of putting in its only material and important testimony after the defence haq 
been closed. To protect the Respondent against such manifest injustice, the Court must of 
sourse again open the doors to the Respondent for the same kind of proofs, and thus by a 
series of alternations the cause is not only irregular — zigzag, but endless. 

The Respondent, in confirmation of the suggestions here made, respectfully asks the 
consideration of the Honorable Court to the record of the evidence of Captain Wood under 
ihe specification as to files, and to the fact that the evidence thus introduced presents no 
distinguishable feature from the direct affirmative proof presented by the proseeution inputting 
in the case for the government. 

The course of the examination fully developed that the object and purpose of the 
prosecution were to attempt to strengthen their weak points by the introduction of new and 
affirmative proof upon the precise issue it was the duty of the prosecution to establish at the 
threshold and very foundation of their case. Captain Wood may, from his position, be pre- 
sumed to have well understood his oath, not merely the general obligation to testify the whole 
truth, but the special direction of the oath administered by the President, to testify everything 
within his knowledge and recollection, in relation to the charges. Yet having testified fully 
upon the subject, the very subject for which he came from New York to testify, after the 
defence has been fully developed he is 'called to testify anew, and to attempt to fill up 
the crevices- tiirough which he left the wind and daylight streaming, on his first examination. 
Though the integrity of such testimony is exposed ta the strongest suspicion, and mist be 
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received with distrast by any ioteUigetit tribanal, these featares only render it a more apt illos^ 
tration.of the justice of adhering to the salutary and wholesome rule laid down in authorities- 
cited. The Respondent has not adverted to the illustration for any purpose of complaint or 
criticism^ but with a view to show what injustice a departure from the rule may work to the 
Respondent." 

The Respondent again refers to the authority cited from De Hart. 

The Court was cleared, and decided that the statement made by the Judge Advocate- 
of what he proposed to prove; must necessarily go upon the Record. 

The Court sustain the objection of the aooased to the reception of the paper offered iO' 
ervidence by the Judge Advocate. 

HIRAM CUTTS, WITNESS. 

bit. 1. Have you made any experiments since your previous examinatfon for the pur^ 
pose of ascertaining the relative qualities of Banca and Revely tin for plumbers' purposes 7 
The counsel for accused submitted the following paper i 

*< The Respondent objects to the question, and to any and all testimony by Mr. Cutts 
or other witnesses, as to any experiments or tests made by him in Revely or Banca tin, for 
plumbers' use or for other purposes, and respectfully refers to the last paper offered by him, as 
containing a brief statement of the grounds upon which his objection rests." 

The Court was cleared and decided to overrule the objection. 



8IZTY-BIOHTH DAY. 

The President of the Court declared all the witnesses discharged from further attend- 



ance. 



Thereupon the Counsel for accused submitted the following paper : 

** The Respondent respectfully requests the Honorable Court to allow him until the 
third day of January next for the preparation of the written argument, and for the other 
reasons herein set forth. 

The Respondent has become, himself, greatly exhausted by the continued labor, night 
and day, for more than three months, and is advised that some postponement is desirable, if 
not essential to his health. 

The Respondent is informed by his Counsefthat, as the case now stands, there are six 
distinct issues to be argued ; that the Record exceeds twenty-five hundred [2500] pages, cover- 
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iog an almost infinite amonnt of detail, which, however Aii&ttte, must be eaf efully read and 
sifted ; that both the form of the specifieations and the novel principles of law involved in tfaem 
require examination and consideration ; that upon examination of the evidenee and speclfica^ 
tions, hid Counsel are of opinion that ten days would be required for the thorodgh estaiainatioii 
of the evidence and the labor of reducing the argument to writing, even if it were practicable 
to devote their time exelusively to the work, to the entire neglect of other {Mrofeseional engage- 
ments« 

But the Respondent is informed by his Cotinsel, that having given their time to the trial 
for over .ten weeks, they have become greatly embarrassed as to their other professional 
business ; that some of the matters under their charge have reached a stage which makes some 
attention to them on their part absolutely indispensable ; that some of them are in such posi- 
tion that other Counsel cannot be well employed, having been already partially heard, and that 
the interests of parties must suffer if some little indulgence is not granted to Counsel by this 
Courts 

The Respondent is extremely reluctant to have any delay ; he desires an early eoncki« 
sion of the cause ; but he trusts that under the circumfltonces of his position^ cireavistances 
wbieh Respondent cannot control, the needed delay will be granted. 

He respectfully asks that, if the Court entertains any doubt of its power to grant the 
postponement, the President may telegraph to the Honorable Secretary of the Navy for the 
requisite authority." 

The Court was cleared, and decided to allow the accused until Wednesday^ the 2 1st 
instant, to prepare his defence. 



EVIDENCE EOR DEFENCE. 



PROM THE PROSECUTION. 



THE UNITED STATES ««• FRANKLIN W. SMITH. 



This synopsis is an exhibit of testimony received from the witnesses for the Government , 
which of itself is almost a complete answer to the charges and specifications. 



"TIN" SPECIFICATION, 

On the first or ^ Tin " specification it is proved by Hiram Cutts, the master plumber, that 
all the Banca tin delivered in 1863, by all contractors, was only abont one thousand pounds. 

By R. A. Richards. That Smith Brothers had always bouglit of Richards & Co., for 
Government, the best qualities of merchandise ; that R. & Go. at times delivered to customers 
Revelly tin on orders for Banca; that Revelly was as good for all castings as Banca; that 
Smith Brothers had bought Government Banca when wanted for soldering purposes ; that fifty- 
seven cents, the price in the contract of Smith Brothers for tin, was but a fair price for Revelly 
tin, under such a contract; that under such a contract, and under like circumstances, R. & Co. 
would not hesitate to deliver Revelly tin, although the contract described Banca; and that the 
reputation of the house of Smith Brothers & Go. in the community for integrity and fair deal* 
ing was A. No. 1. 

Edward Godt, master founder, testified that for seven years Revelly (in had been the 
standard for use in the foundry, and was all that was required for such purposes. 

E. L. Norton, Navy Agent, testified that the standard of tin for all purchases by him 
in considerable quantities, t. e., of a ton or upwards, was Revelly tin ; that for a small quantity 
of tin, a pig or a few pigs, for solder, he bought Banca; that this was in accordance with 
instructions from Capt. Green, when Inspector of Ordnance, and with his experience in other 
Bureaus. Mr. Norton further testified that he had reason to believe that Capt. Kimball, 
(General Inspector, who approved the bill of tin, was unfriendly to Smith Brothers & Co. 
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The testimony of Mr. Reed, of C. Alger & Co. He states that for a jear and a half 
the firm has used Straits tin, because the difference in purity did not equal the difference in 
price ; that he regarded the Bauca and Straits as substantially the same thing ; that as good 
results are obtained from the one as the other. 

H. A. Wise testified that, '' from my practical observation, Straits will fall seven to eight 
and a half per cent below Banca tin in purity/' Yet afterwards, that he had never tested the 
difference between the tins in a liquid state, and that he arrived at this difference from the 
analyses of chemical authorities. He had consulted every work within his reach, and so far as 
his recollection served him, the difference was seven to eight and a half or nine per cent. Yet 
he could not state positively that any work he named gave as the difference seven to nine per 
cent. Nor could he state the difference to be seven to nine per cent, of his own personal 
knowledge 

He further admitted that if Smith Brothers delivered " real Banca," as testified by 
Commodore Missroon, on the bill of May 16, 1863, then his demand upon them to refund 
money (». Tin Correspondence, with Chief of Bureau of Ordnance) would be an unjust 
demand. 

(Note. — The experiments in comparison, by meltings of Banca and Revelly, proved 
the entire reverse of Capt. Wise's statements, viz : They proved that Revelly tin lost less by 
dross or dirt than Banca. v. Evidence of Wm. Blake, Mr. Yannevar, Messrs. Foster & Roby, 
Messrs. Hicks & Badger, and Mr. Trainer, witnesses for defence. 



TESTIMONY AS TO EMERY CLOTH SPECIFICATION AND HARDWARE 

SPECIFICATION. 

The testimony of J. P. Veeder, the Government detective, one of the force employed 
in Boston from March, 1864, until now (principally), in making up the case against Smith 
Brothers, reveals that he, an oil merchant and farmer, was employed as an expert detective on 
hardware. Comparison with the testimony of Mr. Lovett, shows that he called a cooper's 
hammer, a mason's hammer; that he did not know to what Bureau belonged the samples he 
produced for comparison with Yards & Docks' goods ; that there were but few samples of any 
description, and that some Government samples were of second and third quality; also, that 
while the contract required goods to be of iltejirst quality, it also required them to conform to samples 
of second and third quality. 
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The testunony of Mr. Burr, GoTerDinent witness, proved that the articles of hardware 
produced ia Court would not come under the inspection of Mr. Merriam^ bj whoso connivance, 
it would be insinuated by the prosecution, they had passed inspection. Also that Mr. Smith 
had sought no intimaey with receivei^b in the navy store^ having been seen there but once since 
June, 1863. 

Fbakgis Sissom, diief receiver at the navy store, testified that one half of the ten reams 
of emery cloth was Sibley *S| aocording to contract. Tliat 1x9 size has beeii delivered for four 
years, i. e., prior to the first contract of Sniitli Brotiicrs; that lio had never complained of it. 
That Mr. Smith had always expressed himself desirous to exchange, and make all things ^^per* 
fectly satisfactory *' ; that contractors were expected to contract by samples ; and that so far as 
his knowledge goes, the deliveries of Smith Brothers, in weights and measures, and in quality, 
were exactly in conformity to contract. 

The testimony of A. Weixikgton, Government ^H'xpert " witness on hardware, is quoted 
in full, that it may be readily compared with the subsequent testimony of Mr. Lovett, his part- 
ner in business, — of Mr. W. T. Eustis and C. W. Homer, — that the decided contrast in the 
estimate of qualities by these three gentleman, also experts, may distinctly appear. 

Mr. Wellington testifies that the Gavejfimeiit snmpU of shocel was third quality. 

Mb. Wellington's testimony like that of other witnesses, showed that under a contract 
comprising 251 different articles, 12^554 single articles, 113,509 pounds of merchandize, 
assorted, and other articles, it would have been '^ very difficult, if not impossible '' to have 
supplied articles without some variations from the size, qualities or patterns of the samples, 
owing to the condition of the markets during the last two years. Yet only about twenty 
articles were produced as objectionable. 

P. K Sibley's testimony that he never made 7x9 emery cloth except upon orders, 
that he always protested against this size, etc., is annihilated by a quotation from his own 
circular, (proved, by his own admisssions, in the defence to have been issued in 186 1,.) that it was 
the '' custom size,*' the only ^< size for general use," and tliat it was an economical size. Ho also 
proved that Smith Brothers charged only the manufacturers' price, net cash, for the 7 X. 9 size, 
and that he had made that size since 1860. His animus, as a rival manufacturer, may be 
reasonably inferred from such testimony. 

Messrs. Highborn, Little & Loyett, Master workmen, gave decided testimony as to the 
desire of Smith Brothers to deliver goods that should be perfectly satisfactory, giving 
always the privilege of exchanging articles for others more desirable, if to be obtained in the 
city, without limit as to cost, and, in some instances, for articles exceeding in value the govern- 
ment samples. 

Mr. Laphajc, Acting Master in the Navy^ the official coummissioneb Inspector op the 
Goternment, whose approval had been given to the hardware, &c., testified that he did not 
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know he had ever seen Mr. F. W. Smith. No insianatioa of undae favoritism toward Smith 
Brothers, on the part of the general inspector, was therefore attempted by Government. 

Joseph E. Billings, Civil Engineer of the Navy Yard, testified that the practice of 
exchanging articles for others more suitable had prevailed daring the eleven years he had held 
the office. That Mr. Smith had frequently and at all times desired to exchange articles 
unsatisfactory, and expressed a desire to give satisfaction to all departments of the yard. 

That the schedules were inevitably imperfect to a greater or less extent; that the call 
for ^' two drawing knives,'^ for instance, would be answered by the supply of two drawing 
knives for joiners' use, although that under the name of drawing knives he might have required 
a cooper's, a joiner's, a blockmaker's or a spar-maker's drawing knife ; that such an exchange 
as that profifered by Smith Brothers would be a very great convenience and, of course, economy 
to the government; that under such a schedule as that for Yards and Docks, it would not be 
practicable for a contractor always to supply an article most desirable for the various depart- 
ments of the yard; that in many cases articles are not so clearly defined in the schedule as to 
be clearly understood. 



SPECIFICATION AS TO THE TOWNSEND PIG IRON. 

• The Government evidence on the specification of false representations to W. Henshaw 
•or Townsend & Co., to induce the consignment of Sterling pig iron, is re-stated in the synopsis 
at length; for in itself this evidence fully answers and disposes of the charge. Not only does 
Mr. Henshaw positively deny that Mr. Smith made any such representations to him, but inci- 
dentally it is proven that Smith Brothers sold the iron to Government at 76 cents per ton less 
than Townsend & Co. would have sold it, and that they received only a commissioa of about 
three per cent., while taking a considerable risk, viz : the advance in freights, and of the market 
price in case of a loss of a cargo of the iron. 

The origin of this charge against Smith Brothers & Co. is plainly revealed in the pro- 
gress of the Government testimony, viz. : a false or utterly mistaken interpretation of a 
letter of Smith Brothers & Co. to Mr. Henshaw, by J. S. Missroon or his assistants. 



TESTIMONY ON THE SPECIFICATION OP MACHINE-CUT FILES. 

The only witness of the Government who testified that Whipple files were delivered by 
Smith Brothers under their contract of October 9th, 1862, was Mr. B. A. Simonds, formerly 
clerk in the navy store. He stated that a portion of the files delivered about the 15th of 
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December, 1862| bore the Whipple label. He could not state, however, that they were not 
hand-cuti and did not know that any of the Whipple Company's files were hand-cat. 

Nelson Gutlbr, witness for Government, testified that two thirds of the files used dar- 
ing the time specified (from October, 1862, to July, 1863,) were hand-cut; that most of them 
were good; that the Whipple bastard files were very good; that some of the Whipple files 
used were hand-cat, and that they also had some English hand-cat files. Also that three 
fourths of the files used were bastard files. 

The testimony of Samuel R. Bickner, William Faunce, James W. Bicknell, William W. 
Nichols and William W. Wood is placed in the Synopsis, that it may be readily compared with 
the testimony in the defence, demonstrating its falsity in many particulars. Thus several 
testify that they used the " Sheffield," or third quality of the Whipple machine-cut file, whereas 
Smith Brothers (as is proved in defence from their purchases of the W. File Co.) never deliv- 
ered any such files in the Yard. 

Mr. Faunce testified that he used mostly machine-cut files — 3, 4}, 5, 6, 7, 8, 9 inch, 
three-cornered files — between October 9tli, 1862, and June, 1863. Yet it was sworn by Mr. 
Pierce, Superintendent of the Whipple File Co., that there was only one size made by 
machinery prior to March, 1863, viz, 4 J inch files. The vouchers put in evidence by the 
defence showed that the only taper files (three-cornered) supplied between March 2d, 1863, 
and July 1st of the same year, that could have been machine-cut, were two dozen five-inch and 
three dozen four-inch; and these Mr. Faunce selected himself, upon an order of Smith Bros. 
As to the parties delivering files, he knew of them only by hearsay. 

William W. Nichols, who testified as to the use of machine-cut files of inferior quality, 
stated that he used in his department, for filing and perfecting shot and shell, ihiriy dozen 
twelve-inch and fourteeninch flat bastard files per month, from June, 1862, to April, 1863; 
whereas, the whole quantity of twelve and fourteen-inch flat bastard files supplied by Smith 
Brothers, from October, 1862, to April, 1863, was only sixty-eig/U dozen, and these were for the 
entire machine and blacksmith shops. Thus Mr. Nichols, according to his own statement, 
would have consumed the entire quantity that was furnished by Smith Brothers during six 
months in two months, and among only fifteen or twenty men. 

Mr. W. W. Wood, a witness for the Government, testified that about June 13th, 1863, 
he saw in the navy store a large quantity of Whipple files, 12 and 14 inch, <' probably a ton," 
<*a cart-load," ''a large pile, two or three feet high," etc. Now the entire quantity supplied by 
Smith Brothers (812 doz.) during the contract, from October, 1862, to July, 1863, ^one half 
the quantity being small saw^files, etc., 8-inch and under,) could not equal the description of 
Wood. More than half were supplied before January Ist, 1863. The Government clerk 
testified that the consumption was about 96 dozen per month; therefore in June there could not 
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possibly have been but a very few of any kind of files delivered by Smith Brothers in the 
store. This was proved to be the fact subsequently, by witnesses for the defence. 

All the Government witnesses agreed as to the very large proportion of 12 and 14 inch 
files demanded for use in machinists' work. 



SPECIFICATION CONCERNING ANCHORS. 

The testimony upon the specification as to the delivery of imperfect or second-hand 
anchors, on the part of the Government, inasmuch as it necessarily involved the telling of the 
whole story, revealed fully the answer in defence, as in the case of the Townsend iron. 

The bids received by the Navy Agent show that for 103 anchors required, offers were 
made for but 22 anchors, for delivery at once, outside of the bid of Smith Brothers & Co., — 
proving the extreme scarcity of the article. The Navy Agent also testified his belief, which 
was the fact, that no payments had ever been made to Smith Brothers & Co. on account of 
anchors delivered ; and to information that Smith Brothers were unable to execute the conti*act 
on account of the forcible interruption of their business, by the violent proceedings of the 
Government against them. The report of the Board of Survey upon eight anchors found in 
the Yard, is, that they were old and worn, and not in new or merchantable condition. 

S. H. Stringham, witness for Government, believed there had been no inspection until the 
survey was ordered; that the anchors had never been paid for; that he thought they were 
taken away by Smith Brothers & Co., and that he asked the Department to relieve the 
inspecting officer of the Yard (as his letter shows) for lack of zeal in the performance of duty. 

David Barnes, Jr., witness for Government, testified that the eight second-hand anchors 
which he delivered into the Navy Yard^ were rejected, taken out of the Yard, and sold to 
different individuals for one and two cents per pound more than the price to government; 
that he made no agreement with Smith Brothers & Co., for the delivery o{ old anchors ; that 
he had been dealing in anchors for fourteen years, selling them to all the principal chandlery 
houses in Boston ; that he sold anchors which had been used, for A No. 1 ships ; that an 
inspector from the Navy Yard had at one time selected an anchor himself which he supposed 
had been used and was rusty and exposed to the weather. 

He also testified that the best merchants in Boston say that anchors which have been used 
are, according to their weight, better than new ones, because they have been tried and proven. 
That his sales of anchors and chains amount to between 300,000 and 400,000 dollars per 
annum. That Mr. Benjamin G. Smith stipulated with him for the delivery of good anchors 
which would be satisfactory to the government; that he wanted everything right to pass inspec- 
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tion. That neither of the Smiths ever saw the anchors which he delivered ; that tlie nine 
ancliors were delivered at the yard the day after, or about the time the Smith Brothers were 
sent to Fort Warren ; that the anchors were good so far as he knew ; that they were not painted 
to conceal their true character, but that it was the custom thus to protect them from rust. 
That he did not intend to put any but good anchors in, because he did not suppose that the 
inspector of the yard would take any " but what they would be satisfied with." He did not 
know Mr. Lapham, as Inspector, and he stopped the delivery of a lot of new anchors because 
of the arrest of the Smith Brothers. 

The most remarkable feature of the testimony of this witness is his revelation of the manner 
in which the Olcott affidavit was obtained from him, upon which the specification against Smith 
Bros, was based. He denies repeatedly ever having uttered expressions, or been cognizant of 
facts therein ; a statement plainly true, upon comparison of language quoted therefrom, with the 
ordinary expressions of the witness. The alternate coaxing by the detective that " it," the 
paper was not anything very particular, — that it " would not amount to anything," and threats 
by the detective " with his own mouth, with his own lip:?," that if he (Barnes) did not produce 
his books, they would come by force and take them, that he (the detective) would make Barnes 
" go to Washington." Such measures (plainly without legal authority,) by which Barnes was 
induced to sign a paper which he protested against as containing " a great many things that 
were not right," reveal the true character of the secret iaquisition upon Smith Bros, and Co., which 
resulted in the most extraordinary proceedings against them. 



SYNOPSIS OF EVIDENCE 

IN REFUTATION OF THB CHAROSS OF 

THE UJs^ITED STATES vs. FRANKLY W. SMITH. 



First Day 9 Tuesday ^ September 20, 1864. 



SECOND DAY. 

HIRAM gUTTS, (MASTER PLUMBER,) WITNESS FOR GOVERNMENT. 

Direct Question 29. State as nearly as you can recollect how mach tin, Banoa, and of 
other sortS; was delivered to the Boston Navy Yard during the year 1863 — including all 
contractors ? 

Answer. I have no means of telling how much. 

Direct Question 30. Can you form an estimate of the amount of Banca tin delivered 
during that time ? 

Anstver. As far as my knowledge carries me, about a thousand pounds. 

Cross- Question 9. State the usual size of the requisition made by you for Banca tin? 

Answer. From six to twelve pigs a month. 

Cross- Qvestion 10. State the number of pounds? 

Answer. I generally estimate it at seventy pounds to the pig. 

Cross- Question 15. That would make the whole amount of Banca tin used in the yard a 
little less than one thousand pounds a month, as I understand you? 

Answer. That is the estimated amount I should use in my department. 

Cross-Question 28. Is not Revelly tin distinguished in the trade from any other kind of 
Straits tin ? 

Answer. It is generally branded by the name Revelly & Co. 

Cross-Question 41. Were your requisitions for Banca tin, during the year 1863j 
answered by the delivery to you of other tin than Banca tin ? 

Answer. They were not. 
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THIRD DAY. 

REUBEN A. RICHARDS, WITNESS FOR GOVERNMENT. 

Cr 088' Question 5. What has been the quality of the goods furnished by you, for the 
purpose of their (S. B. & Co.) supplying under their Navy Contracts? 

Answer. The best quality. 

Cross- Question 6. Was there any particular direction given by them to you in relation 
to the quality of goods to be furnished to the Navy Yard ? 

Answer. There was. 

Cross-Question 7. State it. 

Answer. Always to be of the best quality. 

Cross- Question 8. What amount have thoy ordered of you during the last three years? 

Answer. To about $60,000. 

Cross-Question 18, Do you ever have orders from ctrstomer* fo4* Banca Tin, that you 
execute by the delivery of Revelly or Straits ? 

Answer, We have. 

Cross- Questio7i 22. Suppose you had an order from a foundry — say Ilooper & Co. — 
for five thousand pounds of Banca Tin, which you knew was to be used for castings, how 
would you fill such an order ? 

Answer. We should not hesitate to give him Revelly. 

Cross-Question 28. Is that Hall Tin and Revelly Tin as good for castings as Banca? 

Answer. I should say it was. 

Cross- Question 29. And is it not generally used foi* that pu-rpose? 

Ansioer. It is. 

Cross- Question 30. Is Government Banca Tin always marked with a " B " imder the lip. 

Answer. I have seen it without; it generally is. 

Cross- Question 31. Have Smith Bros, said ta you at different times that when they 
ordered Government Banca it must be Government Banca because it was required for solder? 

Answer. I think they have. 

Cross- Question 32. Have you always delivered ta Smith Bros. Gt)vernment Banca 
when it was so invoiced ? 

Answer. We have. 

Cross- Question 33. Have you had orders for small quantities of Government Banca, 
from time to time, from them ? 

Answer. We have. 
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Crosi- Question 37. What would it be worth to give a party the refusal for say 5000 
lbs. of Tin, for 20 or 30 days ? 

Antwer. At least 15 per cent. 

Cross- Question 44. During the year 1863, how mucli, in addition to the cash market 
price, would you have considered should be added for a refusal of thirty days ? 

Answer, From ten to fifteen per cent. 

Crosi- Question 45. Tin being sold to U8 at 50f cents net cash in the market, would 57 
cents be an improper sum for us to charge the Government on a time refusal? 

Answer, I should think not. 

Cross- Question 46. If you were to be subject to a delay of vouchers, for merchandise 
delivered, for thirty days : if there should be a reservation of twenty per cent until the contract 
was closed, and if then you were liable to be compelled to receive certificates of indebtedness 
that would not sell in the market at par : what, in addition to the cash market price, would you 
consider should be added ? 

Answer. From five to ten per cent, I should think. 

CrosB'Question 50. Upon a Government contract, to run three months or one year, with 
a reservation of 20 per cent., a bid being made which amounts to a refusal for 20 or 30 days, 
and subject to terms of Government payment, what would you consider a fair addition to the 
cash market price on a sale to the Government? 

Answer, At least 10 per cent. 

Cross-Question 52. Among Boston merchants, what is the character of the house ot 
Smith Bros. & Co., for integrity and fair dealing ? 

Answer. A No. 1. 

Re- Cross- Question 1. Would you not deliver to a party 5000 lbs. of Revelly Tin, upon 
a contract for Banca Tin, if you had never known them to buy such a quantity of any kind 
but Revelly or Straits, if you had repeatedly sold them Revelly or Straits acceptably, and you 
considered the tin was to be used for castings ? 

Answer, 1 should. 

Re-Direct Question 1. I understand you to say that when Smith Bros. <fe Co. ordered 
Banca Tin, you delivered Banca, and when they ordered Revelly Tin you delivered Revelly. 
You also testified in substance that when Banca was ordered by your customers, you some- 
times delivered Revelly, Is the Court to infer that you would deliver Revelly Tin for Banca 
in executing a written contract for the delivery of Banca ? 

Answer. I should not. If we should receive an order for Banca Tin from the foundry 
we should not hesitate at all to send them Revelly. If we should receive an order for Banca 
Tin — say fifty pigs — from a foundry, we should infer that there was some mistake. If it was 



in the vicinity of Boston, we should not hesitate to take the risk of sending Revelly, knowing 
it would answer the purpose. If it was out of town we should probably write. 

Re-Direct Question 2. You testified that Revelly Tin is equal to Banca for castings — 
for what kind of castings ? 

Answer, All kinds. 

EDWARD CODY. MASTER FOUNDER, WITNESS FOR GOVERNMENT. 

Direct Question 3. What kind of tin was usually furnished to the brass foundry ? 

Answer. The brand was Revelly Penang. 

Direct Question 4. Was any Banca used in the foundry ? 

Answer. No, sir. 

Cross- Question 4. During these seven years, has not the Revelly Tin been the standard 
article in use in your bureau or foundry ? 

Answer. It has. 

Cross-Question 11. If you had been inquired of by them (S. B. & Co.), what kind of tin 
you required, what would have been your reply ? 

Answer. I should have had the same as I have had. 

Cross-Question 12. What is it? 

Answer. Revelly. 



FOURTH DAY. 

DAVID A. TITCOMB, CLERK, WITNESS FOR GOVERNMENT. 

Direct Question 33. Was Mr. Smith ever present on any occasion when an interview 
was held between Mr. Merriam and Mr. Norton, and when the door was closed ? 

Answer. Yes, sir. 

Direct Question 34, How often did Mr. Smith, the accused, visit Mr. Merriam in the 
course of a week, upon an average ? 

Answer. I should say sometimes three or four times a week. 

Question repeated. 

Answer. I have known him to call three or four times a week for some considerable 
length of time, and then perhaps would not sec him so often again for a season. 

Cross- Question 11. Were not the contracts of Smith Brothers of such a nature as 
required the frequent attendance of one of them at your office ? 



Answer. I should say their contracts were of such a nature as would require frequent 
communication between our office and themselves. 

Cross Question 12. Were you not in the habit of allowing contractors to examine the 
requisition book at any time, upon request ? 

Ansiper. We were in the habit of giving any information that any contractor might 
ask with reference to a requisition that might have been made out, as to what was required. 

Cross-Question 13. As the readiest and best mode of imparting that information, were 
you not in the habit of showing them the requisition itself? 

Answer. Yes, sir, if they wished to see it. 

Cross-Question 15. For the prompt and successful performance of the duties of the 
contractor, during the time you have been in the yard, did it not require that he might know 
in advance, and before the requisition would reach him, what would be required ? 

Answer. I should say a fore-knowledge of what was going to be required would aid 
the contractor in furnishing material quicker than if he did not know. 

Cress- Question 25. Did not requisitions frequently require special directions from the 
master machinist as to the thickness, pattern, &c., of the material? 

Answer. Yes, sir. 

Cross- Question 26. For example: if a requisition for girders, according to drawing, 
was made, would not a specific inquiry as to particulars be made of Mr. Merriam ? 

Ansiver. Yes, sir. 

Question by the Court. Do you know of any tampering with persons in Government 
employ relative to purchases, deliveries, selections, or in any other way ? 

Answer. I do not know that I do. 



FIFTH DAY. 

HIRAM CUTTS - RECALLED. 

Thereupon the witness proceeded to state as follows : 

" I would state that I would like to make a correction in my testimony I gave the other 
day. The question was asked as to the quantity of Banca tin in the store at once since 1863. 
I believe he asked me if there was five thousand pounds on hand at once. I wish to correct 
that. If my testimony was in the affirmative, it was a mistake of mine ; it was not what I 
intended ; it should be in the negative. 

Cross-Question 7. Did he, David A. Titcomb, [V. Q. No. 1,] ever say in your presence, in 
substance, this, — alluding to the fact that he had lost his place upon the City Committee by 



the efforts of Matthew H. Merriam or Eugene L. Norton, — " that he would pay them off when 
the Court Martial sat here " ? 

Answer, He intimated something of the kind to me, but I could not state exactly what 
it was ; he intimated something to me. 

Cross- Question 8. Will you state the substance of what he said, as nearly as you can? 

Answer. " Til pay them off one of these days," I think something of that kind, having 
reference to Mr. Norton and Mr. Merriam, I suppose. 



W. W. NICHOLS, WITNESS FOR GOVERNMENT. 

Direct Question 17. Please state whether any remarks of the accused at that time had 
any reference to Mr. Matthew H. Merriam. as being connected with him in any way in busi- 
ness ? If so, what was said ? 

Answer. He did not sav that Mr. Merriam was in business with him. I don't remem- 
ber of his ever making any remark that he and Mr. Merriam were in business together. 

Direct Question 18. State fully all your knowledge on that subject. 

Answer, I have not any knowledge that they were in business together, only such a 
knowledge as would come from observation or opinion. I could not say that I have any 
knowledge; I don't know. 

Cross-Question 1. When did you come to the yard, and when did you leave it? 

Answer I came to it in June, I believe, — in June, 1862, and I left it, I think, the first 
of April, 1863. 

Cross-Question 2. You resided in 1862, and do now, in South Boston? 

Answer. Yes, sir. 

Cross- Question 3. That was then, and is now, in the Hon. Mr. Rice's Congressional 
District ? 

Answer. Yes, sir. 

Cross-Question 4. Through him you made the effort to get a position in the yard, did 
you not? 

Answer. Yes, sir, 

Cross-Question 5. Mr. Merriam resisted your application, did he not ? 

Answer. He did. 

Cross- Question 7. Have you not been the competitor of Mr. Merriam for the place of 
Master Machinist in the yard ? 

Answer. Yes. 

Cross- Question 13. How long was it before you received the appointment, after Merriam 
received his ? 



Answer. Well, I could not tell you ? 

CrosS'Qfustion 14. Tell as near as you can. 

Answer. It miu:ht be eight or nine months afterwards. 

Cross-QuestioTi 15. What place did you then get? 

Answer. I got a quartcrman's position in the Machinists' department. 

Crass-Question 30. Confine yourself now to the first conversation. State as near as 
you can, when it was, where it was, what it was, and the whole of it. 

Ansiver. The first conversation, I think, took place in the machine shop, but I am not 
certain. Once I talked with Mr. Smith, in the foundry, and at another time in the machine 
shop. I cannot state which was first; I cannot state when it was; but the substance of the 
conversation was that I had found difficulty in getting into the navy yard, — that Mr. 
Merriam had opposed me, or was opposed to me ; and now I had got in, he thought I had 
better not make any trouble, and not interfere with Mr. Merriam's affairs or business in any 
way. I think that was the substance of it. I cannot give exactly what he said, but the 
amount of it was, that he did not want me tf> trouble Mr. Merriam in his business. 

CrosS'Queition SI. If that was the conversation in the machine shop, state now the 
whole of the conversation in the foundry. 

Answer. I think the conversation in the foundry, was in regard to the iron; asking me 
the quality of the iron; and wishing to know if I would not give him a sample, which I did 
do; and stating that he did not want me to make any objections or trouble in regard to his 
iron or stock, as I understood it, &c. That was the substance of it, and I think that conversa* 
tion took place in the foundry. 

Cross-Question 32. Did he ask you for the sample ? 

Answer. Yes, sir. 

Cross- Question 33. And did he not ask it because he said he did not wish to have any 
trouble about this iron ; in substance, that he needed a sample, in order to guide him in 
making his purchases ? 

An^iwer. I do not know but what he did; I do not remember. 

Cross-Question 34. Do you not believe he did? 

Answer. There were no objections to that lot of iron. 

Cross-Question 35. That was the very reason, was it not, that he wanted a sample, for 
the new iron he was to buy ? 

Answer. I do not know what his reaf^ons were. He wanted a sample, and I furnished 
him with one. 
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SEVENTH DAY. 

JOHN P. VEEDER, WITNESS FOR GOVERNMENT. 

Question 8. Did yoa make any selections of any goods represented by officials to have 
been delivered by Smitli Bros. & Co., under any contract with the Navy Department ? 

Answer, I did. 

Question 13. Was their selection made having reference to the quality of the articles, 
or without discrimination ? 

Answer, Without discrimination. 

Question 34. Have you any personal knowledge of who delivered the articles shown 
to you except what you derived from the statements of Burr and Beck ? 

Answer, I had personal knowledge of Mr. Sisson being present and picking up the 
things and handing them to me, referring to them as belonging to that special contract. 



EIGHTH DAY. 

Witness produces the articles of Hardware (twenty-five in number), and gives judgment 
concerning them. Instance : 

Question 64. Have you a draw-knife ? 

Answer, Yes. (Witness produces draw-knife.) 

Question 65, Is that the draw-knife to which you referred in your testimony ? 

Answer, Yes, sir. 

Question 66. State what defect there is to it, if there is any ? 

Answer, The only defect I see is the size ; it may be a little too small, but otherwise 
the tool is good, to the best of my judgment. 

Question 67. Do you know that it is too small ? 

Answer, I judge by comparison that they have used a different kind of instrument in 
this service — this yard. 

Question 68. Do you know whether that tool is to go on board ship, or whether it is 
to be used in the yard ? 

Answer, I do not. 

Question 69. How then can you tell whether it is too large or too small ? 

Answer, I judge by the sample that I found in the sample room. 

Question 70. Produce the sample, if you please. (Witness produces.) 
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Answer, Thcso two I found in the sample room. 

Question 71. Can you tell for which Bureau that was ordered? 

Anawer. Bureau of Yards and Docks. 

Question 72. What class ? 

Answer. Class 17. 

Question 73. You produce that (draw-knife). What Bureau did it come from ? 

Answer. I don't know, sir. 

Question 74. You produced that (draw-knife shown to witness). What Bureau did that 
come from ? 

Answer. Not any that I know of. 

Question 75. You produced that (draw-knife shown witness). What Bureau did that 
come from ? 

Answer. Not any that I know of. 

Question 76. Then you do not know whether the samples of drawing-knives produced 
by you are from the Bureau for which Mr. Smith had his contract, or not ? 

Answer. That one that I produced first was from Smith Brothers' contract, required 
under the Bureau of Yards and Docks ; the other two were taken from the sample room, and 
have no reference to any Bureau that I know of. 

Question 77. Has not each Bureau its own sample? 

Answer. I have not seen any except a few samples recently obtained for the Bureau 
of Steam Engineering. 



NINTH DAY. 

J. P. VEEDER. 

Question 97. Are not many of the government samples second and third quality goods ? 
Answer. I have not discovered many. 
Question 98. Have you discovered any? 
Answer. I think I have. 
Question 99. Name them. 
Answer. I think the shovel is not first quality. 

Question 100. Please produce the government sample of whitewash brushes. 
Answer. Here they are. (Witness produces two brushes.) 
Question 101. Are not those both inferior articles ? 

Answer. The largo one is inferior to what I have seen, and the smaller one is not. 

3 
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Question 102. Produce " 1 shovel," No. 214. 

Answer, Here it is (producing shovel). 

Question 103. Is that defective? 

Answer, It is not according to the requirements of the contract. 

Question 104. Explain. 

Anstver. The contract requires articles of a first class quality; this is not. 

Question 105. And the contract requires that the article should be according to sample 
does it not ? 

Answer. Yes, — reference is made to tiie sample as part of the contract 

Question 106. Is this the shovel that was shown to you as a sample 7 

Answer, It is. 

Question 107. How do the two difier ? 

Anstver. I don't see any material difference between them. 

Question 108. Is the sample first quality ? 

Answer. It is not. 

Question 156. In your examination, did you find a set of samples sufficient to serve as 
a guide to contractors for all articles required by the Bureau of Yards and Docks ? 

Answer. I did not. 

Question 157. What is your own business? To what business were you educated? 

Answer. I have been educated to the oil business and to farming 

Question 158. You are an oil merchant, are you not? 

Answer. Not at this time. 

Question 159. When did you cease to be in the oil business? 

Answer. During the month of March, 1864. 

Question 160. Since that time, have you been in the employment of Col. Olcott, special 
commissioner of the Army and Navy Department? 

Answer. I have. 



TENTH DAY. 

GEORGE H. BURR, CLERK IN NAVY STORE, WITNESS FOR GOVERNMENT. 

Question 20. Read from schedule, " Class 17, Hardware, '63 and '64." What kind of 
emery cloth is there required ? 

Answer. Ten reams emery cloth, Sibley & Co.'s. 

Question 21. Do you remember whether or not any of Sibley & Co.'s cloth was deliv- 
ered under that contract ? 

Answer. There was. 
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Cross- Question 4. These goods belong to different Bureaus in the yard, do they not? 
That is, were required by different Bureaus in the yard ? 

Ans7cer No, sir. 

Cross- Question 5. Are required by different departments in the yard? 

Answer. Yes, sir. 

Cross- Question 11. These men, the master-joiner, master-laborer, master-mason, master- 
cooper (V. Nos. 6, 7, 8, 10), are the proper inspecting oflScers of the kind of tools required 
in their department, are they not ? 

Answer, Yes, sir. 

Cross- Question 12. And they would not be inspected at all by Mr. Merriam, the 
master-machinist ? 

Answer. Not articles required for other departments. 

Cross- Question 18. Do you know Mr. Franklin W. Smith, personally? 

Answer. I do not. 

Cross- Question 19. Have you seen him at the store since you went there in June, 1863 ? 

Answer. I have. 

Cross- Question 20. Frequently, or otherwise? 

Answer. I saw him but once. 

Cross- Queition 21. Your duties require you to be there every day, and you are there 
every day except Sundays ? 

Answer. I was there every day until September, when I came up to the storekeeper's 
office. 

Cross Question 22. If Mr. Smith, then, had been in the daily or frequent habit of visit- 
ing the establishment, you would have known it ? 

Answer. I would. 



FRANCIS SISSON, RECEIVER, NAVY STORE, WITNESS FOR GOVERNMENT. 

Question 56. Was that article marked '' Steadman's Superior Emery Cloth," delivered 
or not, by Smith Bros. & Co., under their contract ? 

Answer. There was some of that article delivered on that class. 

Question 67. How much; do you know? 

Answer. I don*t recollect, exactly; tlic whole face of the contract was put in, but I 
don't remember what it was; there was about half of this, and half of Sibley's, I should 
judge. 

Question 59. What is the size of the quire exhibited to you of Steadman's Emery 
Cloth ? 

Answer. This is 7 by 9. 
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Question 63. Have you had any compIaiQts made to you by persons authorized to 
receive and use that article, of its not being of sufficient size ? 

Answer, I do not recollect that I ever did. 

Question 64. Have the schedules been changed within the last ten years as to sizes of 
Emery Cloth ? 

Answer. Not to my knowledge. 

Question 65. Before 1860 or *61, when Sibley's Emery Cloth was required, what sizes 
were delivered by contractors ? 

Answer. I think this size has been delivered for the last four years. 

Cross- Question 8. When was it you had the conversation with Mr. Smith, that you have 
referred to, in answer to the question put by the Judge Advocate ? 

Answer, I have no dates. It was shortly after the reception of these goods. 

Cross- Question 10. I wish you to give ilie substance of it — what you said to Mr. 
Smith, and his reply. 

Answer. The substance of the conversation, in my recollection, was that some of those 
goods were not what was wanted for use in the Yard. Mr. Smith's reply was, that anything 
that was not perfectly satisfactory, lie would exchange. 

Cross- Question 11. Had not Mr. Smith said that to you in substance several times 
before ? 

Answer. I do not recollect his saying so. That was generally the understanding, that 
if things were not satisfactory, he would exchange them. 

Cross- Question 16. Did you make any complaints to Mr. Smith that the cloth was under 
size — this 7 by 9 cloth ? 

Answer. Not to my recollection. 

By tlie Court. 

Rc-Direct-Question 7. What do the contractors contract by? 
Answer. They should contract by the sample that is in the Yard. 

Re-Cross-Question 1. Have the samples been changed since Smith Brothers began to 
contract ? 

Answer. I think they have not. 

Re-Cross-Question 2. Were not the deliveries of Smith Brothers, so far as quality, 
weights and measures were concerned, exactly in conformity to the contract ? 

Answer. They were, so far as my knowledge goes. 
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ELEVENTH DAY— October 1, 1864. 

AVERY WELLINGTON, (op Eaton, Lovett & Wellington, Habdware Merchants,) 

WITNESS FOR GOVERNMENT. 

Question 4. Were you recently called upon by John P. Veeder, or any one of the corps 
of Col. Olcott, to make any examination of hardware in the storehouse of Charlestown Navy 
Yard ? If yea, state about what time. 

Anstver, I was called upon by Mr. Veeder; I should think it was in the month of 
June or July. 

Question 5. Referring to any memorandum made about that time, please- state whether 
you made an examination of the following articles, and what classification you made of their 
quality ? No. 140 — One mason's stone hammer. 

Answer. I class it as second quality. 

Cross- Question 42. (12th day.) You class the mason's stone hammer as being second 
quality. Explain how you come to that conclusion ? 

Answer. I should say best quality would have the manufacturer's name on it This 
has no manufacturer's name on it. It may be made of the very best cast steely at the same 
time. 

Cross-Question 43. Is it not a solid piece of cast steel? 

Answer, I should think it was. 

Cross-Question 44. And, as far as you can judge, a perfect article of that kind 7 

Answer. Yes, sir ; yet I should say it was second quality, in comparison with Under- 



bill's. 



Cross- Question 45. Might it not be just as good for use as one stamped <' Underbill ? " 
Anstmr. I should think it might; I do not like the way the handle is put on, however. 



Direct-Question 6. No, 130—1 ratchet drill ? 

Answer. I am not so familiar with that article. I should think that was a very fair 
article. I should call it a fair article. 

Question 7. No. 128 — I pair dividers? 
Answer. I call that the cheapest article. 
Question 8. No. 161 — 1 spirit level, Mulligan & Stackpole's. 
Answer. I put that down as a fair quality. 

4 
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Question 9. No. 106 — 1 steel-pointed pickaxe? 

Answer. One of the best manufacture, but second or third quality. 

Cross- Question ^6. (12th day.) Referring to No. 106, one steel-pointed pickaxe, yon 
say that is one of the best manufacture, but second or third quality. Please explain. 

Answer. I call Hunt one of the best manufacturers, and the reason I cannot class this 
as best quality is that it is not polished, and not full size. 

Cross- Question 47. Is it not just as good for use? 

Answer, I should think it was. 

Cross-Question 48. Does Hunt put his name upon any article of his manufacture, except 
that which he warrants as " A No. 1 " ? 

Answer. I do not think he does. 

Cross-Question. Please rea<l the stamp upon this? 

Answer. " W. Hunt, Axe Manufacturing Company, Douglas," on both of them. 

Cross-Question. What is the diflFerence in value between Hunt's light pick and heavy 
pick, per dozen ? 

Answer. From recollection I should say three or four dollars a dozen. 

Direct-Question 10. No. 174—1 pick? 
Answer. I class that the same. 

Question 11. No. 157. — One draw knife, as per sample? 
Answer. I put that down as a good quality; a good, fair quality. 
Question 12. No. 131 — 1 drill stock ? 
Answer. I would call this a carpenter's brace. 
Question 13. As such, what quality is it? 
Answer. Third quality. 

Question 14. No. 118 — 1 package turning chisels? 

Answer, I should class them as second quality; Oreaves,' Groves' or Butcher's 
being best. 

Question 15. No. 225, — one sheet sand paper, **star " ? 

Answer. Second quality. 

Question 16. No. 141, — one cooper's hammer? 

Ansiver. Second qualitj. 

Question 17. No. 145, — one steel hoe, Tuttle Manufacturing Company? 

Answer. Eagle, — second quality. 

Question 18. No. 22 1, — one sickle ? 

Answer. Fair quality. 
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Question 19. No. 214. — One shovel ? 
Answer. Ames', tliird quality. 

CrasS'Qucsfion 60. (Tith day.) Which is the better quality of shovel, the shovel 
marked " Sanderson " or the shovel marked " Hortou ? " 

(Comment. "Ilorton '' stamp was the Government sample.) 

Answer. I should think they were just about the same quality. I cannot see any 
any great difference in them. 

Direct Question, 20. No. 218. One long-handled shovel? 
Answer, That is the same. 
Question 21. No. 105. One axe, handled? 
Answer. Second quality. 
Question 22. No. 139. One claw hammer? 
Answer, Third quality. Jones's steel-faced and claw, adze eye. 
Question 23. No. 148. One spoke-shave. ? 

Answer, There is no number on this. If that is the one you call my attention to, I 
should call it third quality. 

Question 24. No. 206. One hand-saw? 

Answer, Third quality. 

Question 25. No. 135. — One bundle manure forks? 

Answer, Third quality. 

Question 26. No. 213. One steel spade? 

Answer, This is Sanderson's third quality. 

(Comment. The stamp is the same as on the shovels above mentioned.) 

Question 27. No. 219. One lot steel scythes. (Comment. Lot of six.) 

Answer, Various makes and qualities. — damaged* 

Cross- Question 55. (12th day.) Your answer to the question of the Judge Advocate 
about the scythes (six in number) as I recollect it, was that they were damaged. Do you know 
when they were damaged, whether before or after delivery ? 

Ansuxr. I can't say that; I don't know. 

Cross- Question 56. In what does the damage consist? 

Answer, By being rusty. 

Cross- Question 57. Having been delivered a year ago, lying here in the store until within 
two or three months, then transported to Philadelphia, and then brought back to Charlestown, 
would they be likely to receive damage during that time, and during that transportation? 

Answer. I should think they would. 

Cross- Question 58. Are they really damaged for use? 
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Answer. Some of. them are of the best manufactures, others are of poor quality ; some 
scythes there I should say were as good as could be made ; among the best manufactures. 

Direct Question 28. No. 188. Six steel rakes? 

Answer. Eight toothed. Oliver's, second quality. 

Question 29. No. 164. One globe lantern? 

Answer. You show me no sample to judge by. I should think it was a good, fair 
quality. I call it a good, fair quality. 

Question 30. No. 165. One hand lantern? 

Answer. Third quality. 

Question 32. Look at the bundle of Emery Cloth marked " J. H. B.," " Stedman's 
Superior Emery Cloth," and state what it* its quality ? 

Answer. I should call it third quality. 

Question 33. What is the size of the article of Emery Cloth you now hold in your 
hand? 

Answer. I should say it was one half or three fourths the usual full size. 

Question 34. Suppose you receive an order for ten reams Emery cloth. — no size being 
given, — what size would you send ? 

Answer. We know of only one size of Emery Cloth or Sand Paper as being the usual 
"•ustomary size of the manufacture, and I do not recollect the measure of it. I could tell it 
if I saw it; but I do not recollect the measure of it in inches; there is only one size known 
to the trade, I think ; I have never known but one ; and if such a size as this was sent to me; 
I should send it back, as being anything but what it ought to be. This sheet of star paper 
you show me is about the usual customary size of the sheet. 

Question 35. Look at this sheet of Emery Cloth and say if that is the usual size? 

Answer. This sheet, I should say, is the usual customary size — (marked "A. W.") 
Question 36. What do you say as to the quality of the sheet now exhibited to you, and 
marked by you " A. W. ? " 

Answer. I should call that a good, fair quality. This sheet I have marked " A. W." 
is from a quire labelled '* F. K. Sibly." 

Cross-Question 5. Have you any recollection of what the price current of Sibley^s cloth 
was in August, 1863 ? 

Answer. No, sir, I have not. 

Cross-Question 6. State it as near as you can. 

Answer. I should think it was in the neighborhood of ten dollars a ream. 

Cross-Question 7. Which size do you speak of as being worth ten dollars a ream ? 

Answer. I mean the large size. 
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Cross- Question 8. Then the small size — the seven by nine — would be worth about 
five dollars, if I understand your examination in chief? 

Anstoer. I have not been familiar at all with the small size. I am not acquainted with 
it at all. 

Cross- Question 9. You made an answer to the Judge Advocate that you thought there 
would be about five dollars difference. 

Ansu^er. That was not in reference to the two sizes of Sibley's cloth. 

Cross- Question 11. How much Sibley's emery cloth do you suppose you have sold in 
the last sixteen months ? 

Answer. From my recollection, I should think we had sold something short of twenty 
reams. We don't sell much of it. 

Cross- Question 13. Do you believe you have sold over five reams within the last 
sixteen months Of any kind of Emery Cloth ? 

Answer. I can't say positively, but I should think we had. 



TWELFTH DAY. 

A. WELLINGTON, WITNESS FOR THE GOVERNMENT — Continued. 

Cross- Question 24. I put in your hands the contract of July 30th, 1863, and I wish to 
ascertain the number of articles the contract calls for, and the amount, under Class No. 17. 

Ansujer. To answer as accurately as possible in so short a time, I should say there was 
something like 2,688 single articles — 9 gross, 315,000 Brads, 45 lbs. Copper, 23 lbs. Crocus, 
2,700 fl. Chain, 1,800 lbs. Emery, 10 reams Emery Paper. Amount to $5585.00. 

Cross- Question 25. Then that is a contract containing an extraordinary variety of mer- 
chandise, and of different description, is it not 7 

Ansu>er. Yes, sir. I should say it was. 

Cross-Question 26. Tell us what has been the condition of the market during the past 
two years, as to the facility of obtaining supplies of merchandise for the trade. 

Answer. Many kinds of merchandise have been very scarce and difficult to obtain. 

Cross-Question 27. Has it not been very difficult to obtain goods from manufacturers 
during the past twelve months ? 

Answer. Of many goods it has been. 

Cross-Question 30. Are these dividers — the sample and article selected by you — 
both of German manufacture ? 

Ansu^. I should say they were. 

5 
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Cross-Question 31. Do you consider German goods of the best grade of goods? 

Answer. No, sir ; we do not. There are some Gorman goods that are of very good 
quality. 

Cross Question 32. But as a rule, they are not up to the best grades of American man- 
ufacture 7 

Answer, No, sir. 

Cross- Question 33. Are German compasses or dividers equal to American cast steel 

compasses or dividers ? 

AnsiDer. I should say not. 

Cross-Question 34. Do you think it would be possible, in this country, to match pre- 
cisely the article of German compasses ? 

Answer. No, I should say it would not be ; or I should say it would be difficult. 

Cross-Question 35. Has not tiie stock of German goods in this country been run down 
exceedingly within the last two years ? 

Answer, Yes, sir, it has, very mucli ; all foreign goods, German and all. 

Cross-Question 36. If, during the month of August, 1863, you had furnished a cus- 
tomer samples of two hundred articles of hardware and chandlery, and within two or three 
months had received an order from him for some of each said articles ; do you believe it would 
have been possible for you to have tilled it at once, without some variations from the sizoi 
quality, or patterns of the samples ? 

Answer, I think it would have been very difficult, if not impossible. 

Cross- Question 61. In a contract requiring the delivery of some twenty-eight hundred 
different articles, would it be at all surprising to find some twenty or thirty which might not 
come up to the quality required, considering the state of the markets for the last sixteen 
mouths ? 

Answer, I should think not. 

Cross- Question 62. Please take the contract shown you, and compute the whole number 
of different articles named in the whole contract, and, when you have made the computation, 
return the number with the value upon the contract as the answer. 

Answer. I have put them down in two classes, No. 16 and 17, as specified on the con- 
tract : 

Class No. 16. I have 108 different lines; 9,701 single articles, assorted; 4 gross, 
assorted; 171 barrels assorted ; 31,309 pounds, assorted ; 12,000 tallies. Amount $6,992.96. 

Class No. 17. 143 different lines; 2,853 single articles, ass(orted; 250 gross, assorted; 
80,000 tacks and brads ; 6 sets of carpenters' tools ; 600 feet of chain, assorted ; 62 reams of 
paper, assorted; 300 needles; 10 boxes of tin. Amount, $5,585.22. 
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Remainder of Answer 62. " I omitted class M. I now answer in Class M there is : — 
11,500 pounds of iron; 10,700 pounds of nails; 64 iron girders, estimated to weigh 60,000 
pounds. Amount, $7,323.75. The total amount of the three classes is $19,902.13." 

Re-Direct Question 2. You have testified that it would have been difficult to fill an 
order for so large a number of articles, according to sample. State whether it would have 
been more difficult to fill an order with the best quality of goods than with inferior articles. 

Anstver, I think it would have been more difficult to fill an order with best quality than 
with inferior goods. I think it would have been more difficult. 

By the Court, Question 1. Has there been any period within the date of the contract 
when first quality articles could not have been procured in the market? 

Answer, Some kind of first quality articles I think it would have been difficult to have 
procured at short notice, but many other kinds of first quality articles, I should think, could 
have been procured of one maker or another. 

Question 2. Please name such articles as have not been in the market. 

Answer, It has been difficult for the last year or year and half, a good deal of the time, 
to get Ames' shovels ; the best quality of handsaws have been scarce. There are some other 
articles which I do not now recollect. 



THIRTEENTH DAY. 

F. K. SIBLEY, WITNESS FOR GOVERNMENT. 

Question 2. How long have you been engaged in the manufacture of Emery Cloth ? 

Answer, Since 1858. 

Question 3. Please state to the Court what are the sizes usually manufactured and sold 

to the trade. 

Ansfwer. The English sizes, are 8 by 11 ; my original size, 9 by 12. 

Question 4. What sizes are you in the habit of furnishing on a simple order for so 
many reams of Emery Cloth ? 

Answer, 9 by 12. 

Question 7. State particulars of the sizes and quality of cloth you have been in the 
habit of furnishing contractors for the Navy, since you have been engaged in the business. 

Answer, Until about 1860 there was no size furnished but the large size — 9 by 12; 
after that the smaller size has been furnished: the quality has always been the standard 
quality — such as I first made ; I never made but one quality. 
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Questim 9. What size of cloth is that which you denominate the smaller size ? 

Answer. 7 by 9 inches. 

Question 10. Do you manufacture that size for sale, or only upon orders designating 
the size 7 

AnsiDer. Only upon orders. 

Question 12. Have you furnished to that house; Smith Bros. & Co., Emery Cloth? If 
so, what sizes, and in about what quantities, since July, 1860 ? 

Answer. I have furnished them 7 by 9 ; quantity, somewhere from forty to fifty reams, 
I would state, though not directly. 



FOURTEENTH DAY. 

Question 30. Have you had any interview with either of the firm of Smith Brothers & 
Co. in regard to the Emery cloth manufactured by you and delivered by them to the Navy 
Department? If so, state the substance of the same. 

Answer. I have, either in writing or by word of mouth, — the same that I have with 
every contractor, — always protesting against the size, and never manufacturing it except 
by special order ; and I will add to that, had either to manufacture it or lose the order. 

" AUBURNDALB, JULT 11, '62. 

Messrs. Smith Brothers & Co. : 

Gents, — Is the order sent to me by C. Alden for 10 r'ms Emery cloth to be sent to you 
for the Navy Yard? If so, I must fill it; if not, I cannot, I have but about 12,000 yards of 
cloth on hand. Cotton has " gin " out, the mill stopped, and everybody wants Emery cloth. I 
am obliged to furnish for U. Sam till the last yard is gone ; then he (the Uncle) must go rusty. 
Please inform me by return mail; also state the «t2re,. 7x9 or 9X12; and, if possible, 
give me the numbers of Emery. 

Yours, truly, 

(Signed) F. K. SIBLEY." 

Boston, July 12, 1862. 
P. K. Sibley, Esq. 

Dear Sir, — Your favor of yesterday is at hand. In reply, I would say that the 10 
reams Emery 7X9 cloth we order for the U. S. Navy Yard, Charlestown, Mass., and for nobody 
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else. We have an additional order for 5 reams more for the Navy Yard, 7x9, (in all 15 
r'ms). Nothing is said about the size in the requisitions. Send such sizes as you usually put 
up for the Navy Yards. 

Y'rs, most respectfully, 
100 Federal St. SMITH BROS. & CO. 

Promptness will much oblige. If we can't go to the war, we must do the best we can 
to furnish materials. 

Cross- Question 9. Was there any other contractor with the Boston Yard, except Smith 
Brothers & Co. and Wheeler, who delivered 7x9 size? 

Answer. I do not know. 

Cross- Question 10. Was 7x9 delivered to the Brooklyn Yard? 

Answer, I cannot tell. 

Cross-Question 12. Was 7x9 size delivered to the Philadelphia Yard? 

Answer, I have seen it in the yard, and supposed it was. 

Cross- Question 22. On the 30th of July, 1863, what was the value of the 7x9 size? 

Answer. From February to August, it was worth twenty dollars. 

Cross- Question 23. What was 9X12 worth? 

Answer. Thirty-three and a quarter. 

Cross- Question 24. This contract, Mr. Sibley, is dated 30th July, 1863; and the Sibley 
cloth is put in at twenty dollars per ream ; was that an unusual or an unfair price for the 
7X9 size for Smith Bro's. & Co., to charge the government? 

Ansiver. It was not. 

Cross- Question 25. Will you state to us, Mr. Sibley, what the loss would have been 
to Smith Bro's. & Co., if they had contracted with you for 9X12 size, and delivered it to the 
government under contract, at twenty dollars per ream ? 

Answer. The loss at that time would have been the difference between 20 and 33|. 
I suppose it would be 133^ dollars. 

Re-Cross-Question. 6. Was the interview or communication referred to in your answer 
to Question 30, direct examination, with Franklin W. Smith ? 

Answer. I don't recollect of ever speaking to the man in my life j I may have ; I won't 
be positive ; I was in their store once or twice. 

Re- Cross- Question 7. Do you mean to say it was not? 

Answer, I think it was not. 

6 
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ExtracCs from printed trade circular of F. K. Sibley ^ Co,, Manvfacturers of Emery cloth, (proved 
in Court, November 9th, 1 864^. 

'* Sizes of sliects and prices : 

" Extra large, 9 X 1 2 inches, - . - . $15.00 per ream. > net 
*^ Custom size, 7X9 do. - - - - 10.00 « « J cash. 

** Sheets of any size made to order. Parties sending orders will please be particular in 
" giving the exact grades of Emery, and also the size of sheet required." 

On the reverse, is the following: " Our patrons having informed us that a smaller sheet 
" of cloth in the hands of their workmen, would do the work of the large size we now furnish, 
*' while the loss to them would be much less ; and from our numerous demands for a smaller 
" article, at a reduced price, we have agreed to manufacture hereafter, but one size for GEN- 
**EBAL USE, viz: the 7x9 inch sheet." 

WM. HIGHBORN, (MASTER JOINER,) WITNESS FOR GOVERNMENT. 

Cross-Question 1. Do you know Mr. Franklin W. Smith? 

Answer. This h the gentleman I suppose is him? 

Cross-Question 2. Have you seen him in your shop within the last fifteen months? 

Answer. No, sir; I should say I had not seen him within fifteen months. 

Cross-Question 3. Did you ever see him tiiere? 

Ansicer. Yes, sir; I think that I have. 

Cross-Question 4. How long ago? 

Answer. I should say it was as long ago as fifteen months ; I have probably seen him 
there three times within three years. 

Cross- Question 5. Was there any understanding between you and he and the firm of 
Smith Bros/s & Co., that if there was any article that you required, that was not to be found 
in the store, suitable for your use, you could come over and exchange with him ? 

Answer, I could not say there was any direct understanding. I don't know how formal 
you would make that; but he always said he would exchange anything that was not right; 
always very gentlemanly and good about everything. 

Cross- Question 6. Did you ever exchange any article with Smith Brothers & Co. ? 

Answer, Yes, sir, we have exchanged some small things. 

Cross- Quest ion 7. Did they ever limit you in any way; or did they give you the largest 
liberty to get, cither in their store or anywhere in the city, whatever you wanted? 

The witness here commenced to state what Smith Bros. & Co. had told the man sent 
over to them. 
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The Judge Advocate interrupted the witness, and requested the President of the Court 
to confine the witness to what he knew of his own knowledge. 
The accused submitted the following paper : 

" The accused desires that the answer of the witness shall be admitted because it was 
an act done, — a communication made to a messenger sent by witness upon specific busine.<<Sy 
and part, therefore, of the transaction. 

"And the Respondent further saj'S, if the testimony is hearsay, it is precisely of the 
character that has been uniformly admitted against him." 

Thereupon the Court was cleared and overruled the objection, and directed that the 
witness confine his answer to his own knowledge of facts. 

Anfwer. They never limited me in any way ; they always gave me liberty to get in any 
store whatever I wanted. 

Cross- Question 9. " Eight doz. chisels, turning/' is the language in Class No. 17, con- 
tract of July 30, 1863. Would it be possible for a contractor to know under that specification 
what size of turning-chisels were required in your department ? 

Answer. I think it would not. 

Cross- Question 10. Are those chisels good size turning chisels? 

Answer. Yes, sir, I should say they were a fair size, — they are not the largest or the 
smallest; there arc some a good deal larger, and some a good deal smaller; they are a fair 
size. 

Cross- Question 12. Did you know this, rule of the yard, with Smith Brothers, as well 
from Mr. Sisson as from Smith Brothers themselves; this understanding I refer to? 

Answer. Yes, sir. Mr. Sisson told me a number of times that Mr. Smith would 
exchange anything that did not suit me after he delivered it to me. 

BY COURT. Question I. Why did you exchange? Assign your reasons for so 
doing. 

Answer. I don't know unless you tell me the article. I never had much exchanging 
to do; it never amounted to much; sometimes on the size, or something of that kind. 

Re- Cross- Question 3. Is not a very large proportion of all the chisels you use in your 
shop if f and f inch ? 

Answer. I should say that it was. 
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Re-Cross'Question 4. This paper of chisels shown you purports to be one dozen f 
inch, does it not ? 

Answer, Yes, sir, on the outside of the wrapper. 

Re-CroBs-Question 5. Now, if a contractor was to furnish eight dozen chisels to the 
store, would it not be better to have the eight sizes each in a different package, — for example, 
f inch in one package, i inch in another, and so on, and marked accordingly, than to have 
them mixed all together ? 

Answer. I should say that it would. 



FIFTEENTH DAY. 

CHAS. F. HORR (TURNER), WITNESS FOR GOVERNMENT. 

Question 6. What is the quality of those chisels? (Package of chisels shown witness.) 
Answer. I should say it was very good. 



FREEMAN K. SIBLEY, RECALLED AND CROSS-EXAMINED. 

Cross-Question 1. Mr. Sibley, did you bring your books here this morning? 

Answer. I did. 

Cross- Question 3. Did jou send them into Court on an order of the Judge Advocate? 

Answer. I did so. 

Cross- Question 4. Did you send a memorandum with them? 

Answer. I did so. 

Cross- Question 5. Where is it? 

Answer. I have it in my hand. 

Cross- Question 6. Please read it to the Court. 

Answer. (Witness reads.) "I protest against the accused or his counsel taking my 
books from my sight, or allowing the accused to look at them, as he is one of the proprietors 
or manufacturers of the so-called ' Steadman*s Emery Cloth.' In allowing them to hare or see 
my books would be an injury to my business, exposing to them the names of my customers, and 
amount of my business.'' 

(Signed) F.K.SIBLEY." 

Cross-Question 7. Do the firm of Horton, Hall & Co., appear as customers upon your 
books ? 

Answer* They do so. 
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Cross-Question 11. Now, will you turn to the account of Horton, Hall & Co., and let 
me see it ? 

Answer. I object to showing my books, as I said before, unless the Court decides. 

The President of the Court here desired the accused to state for what reasons he 
desired these accounts to be exhibited, as the Court would be unable to decide without. 

The accused here responded, that he could not give these reasons in presence of the 
witness; whereupon the President desired the witness to leave the room for the present. 

Thereupon the witness withdrew, and the following paper was submitted by the 
accused : 

'' The Respondent desires to prove, by an examination of the books of the witness, that 
he has misstated, in several particulars, as to the sizes of cloth manufactured by him, as to the 
time when he began to manufacture the 7x9 size, and for whom; and he further desires to 
show by these books that the busiuess of the witness has been, aud is, so limited that he could 
never have established a standard size for the trade. 

And the Respondent declares that he has no interest in the manufacture of emery cloth 
whatsoever, having abandoned the business in the month of February last; and that he does not 
seek this examination for the purpose of affecting the business of the witness, or of obtaining 
his secrets; and he expects to show that the witness manufactured the 7X9 size for Horton, 
Hall & Co., to be delivered to the Government upon their contract with the Navy Department 
previous to the year 1860." 

The Court was cleared, and, upon deliberation, decided as follows : 

<' The witness may be examined as to the entries in his books having reference to his 
transactions with Messrs. Smith Bros. & Co , but he is permitted to decline to exhibit entries 
on his books recording his business with other parties.*' 

Cross-Question 12. Turn to your account with Horton Hall & Co., — the earliest account 
you have with them, — and from that time down, and say when you first furnished them with 7 

by 9 cloth ? 

Answer. I cannot tell, sir; I do not think. I have no recollection of their having had 
any of that size. 

Cross- Question 13. I wish you to ascertain by your books whether you did or did not 
furnish them with 7 by 9 cloth, no matter whether they were contractors or not ? 

Anstver. I would answer if they ever had 7 by 9 cloth. 



SIXTEENTH DAT. 

FREEMAN K. SIBLEY, RE-CROSti-EXAMINATION. 
[LeUcr to be in ctmneclion with former letters as already in proof.] 

" AtmURNDALE, JULT II, 1862. 

Messrs. Smith Sros. & Co. : 

 Gents : I3 the order sent to me by C. Alden for ten r'ma Emery cloth to be sent to yoQ 
for the Navy Yard ? If so, I mutt Jill it ; if not, I cannot. I have but about 12,000 yards of 
cloth on band. Cotton has 'gin ' out, the mill stopped, and everybody wants Emery cloth. I 
am obliged to famish for U. Sam till the last yard is gone, then he (the uncle), must go rusty. 
Please inform me by return mail, alao state the size, 7x9, or 9x12, and if possible, 
give me the numbers of Emery. 

Youra truly, 

P. K. SIBLEY." 

Corrected anivxr to Question 13. " I have furnished them (Horton, Hall & Co.,) with 
Tx9 cloth." 

JOHN M. BURR, WITNESS FOR GOVERNMENT. 

Question 4. Are you engaged with others in. the manufacture at present? if so, with 
whom ? 

Antwer. With Mr. F. K. Sibley. 

Question 5. How long have you been engaged with Mr. F. K. Sibley in the manufac- 
ture of Emery cloth? . , 

Answer. Since June, 1 863. 

Question 1, Are you sufficiently well acquainted with the qualities of Emery cloth 
to be able to judge of the same by inspection? 

Amwer. I think I could tell something about it. 

Question 8. Please examine those two specimens of Emery cloth, one marked " G. H. B," 

Stedman, and the other marked " G. H. B," Sibley, and state to the Court your 

-.„;,.;„„ „p .i.« ""■"■jarative quality of the several packages? 

don't knoiv as I know exactly how that question should be answered. I 
man could tell which was the best Emery cloth except by trying it. By 
' Emery cloth one might look as well as another, and siill not be as good. 
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Question 9. Which looks the better ? 

Antwer. In what respect did you mean? whicli had the most Emery on, or which was 
the best cloth 7 

Question 10. Can you answer the question, which looks the better to you as a 
machinist, or not ? 

Answer, There is some in both that looks very well and some that don't. 

Question 1 1. State as to the quality of the cloth used ? 

Ansv>er. There does not seem to be any difference in the heft. 

Question 12. State as to the Emery, which is best applied to the cloth? 

Answer. Well that I could not know, for I don't know how that is applied. 

Question 13. Have you ever been engaged in the manufacture of Stedman's cloth? 

Answer. No, sir. 

The accused, through his counsel, stated he did not desire to cross-examine tins witness. 

HENRY K. LAPHAM, WITNESS FOR GOVERNMENT. 

Question 1. What is your name and rank in the United States Navy? 

Answer. Henry K. Lapham ; acting master is the rank. 

Question 2. Wliere were you stationed during the latter months of the year 1863, and 
the first months of the year 1864, and on what duty? 

Answer. In December, 1863, the latter part of December, 28th day, I was put on duty 
in the Charlestown Navy Yard, sir. 

Question 3. On what duty, and how long were you on that duty ? 

Answer. As inspector of bills, sir, until the sixth day of August, 1864; I think I was 
detached the first part of August; I forget exactly the day. 

Question 4. Look at the bills marked Exhibit E, and F, heretofore introduced in 
evidence, and state whether those are your signatures thereto attaclied as inspector? 

Answer. Yes, they are my signatures. 

Question 5. Did you ever inspect the goods charged in these bills? 

Answer. Well, sir, 1 could not say whetlier I did all, or not. 

Question 6. State, as to "2 Globe Lanterns," *' 6 Ratchet Drills,'' " 61 Long-handled 
Coal-shovels,'* and " 6^ dozen C. S. Hoes " ? 

Answer. I have no distinct recollection of the lanterns. Shovels, I inspected some, but 
whether they were the^e shovels or not, I could not say. The drills, vsir, I never saw, nor the 
hoes, sir. They came under the machinist's supervision and iiL«pection. 

Question 7. Do you consider yourself an expert as to the quality of coal shovels ? 

Answer. No, sir. 
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Cross- Question 1. I do not understand why you should have signed this bill, unless you 
had inspected the goods. You succeded Mr. Kimball as Inspector of this yard ; be was the 
Inspector before you ? 

Answer. Well, sir ; it was practised, and I believe has always been practised in the 
yard here, that these bills like that, go to all the parties, sir ; and they come to me last, — to 
the inspector last 

It is supposed that hoes, machinery, &c., — that each department inspects them. A 
navy officer is not, I suppose, understood to be an expert in all branches, to inspect 
machinery, &c. 

Cross- Question 2. What did you understand your duties to be, by virtue of your 
appointment as Inspector of this yard ? 

Answer. To inspect articles and bills, sir. 

Cross- Question 3. Seeing your signature to one of these bills, you would infer, in the 
absence of any recollection, that you had performed your duty before you signed your name, 
would you not ? 

Answer. Well, sir; that would depend a good deal upon what the articles were, 
sir. If it was a piece of machinery, and Mr. Mcrriam had signed it, I should take it for 
granted that it was all right; tliat the machinery was what it ought to be, and came up 
to the contract. 

Cross-Question 4. Did you know thia gentleman, Franklin W. Smith, at all ? 

Answer, I don't know, sir, tliat I ever saw him before. 

Cross-Question 2. Such articles as shovels, scythes, sickles, rakes, drawing-knives, 
planes, drills, these things were open to public view ; but articles like screws, done up in 
paper, were not ? 

Answer. No, sir; tliey were not; the others were. That is correct, sir. The screws 
were not. There was merely a sample of the screws on the packages. 

By the Court. Question 2. By what standard did you inspect them ? 
Answer. I generally had a sample. 

Question 3. Were there samples of all such articles as you were in the habit of 
inspecting ? 

Anstver, No, sir ; not all. 

Question 4. In the absence of samples, what guided you in the inspection of supplies ? 

Ansu^er. The quality of the articles, sir; the qualities and prices, I should say. 
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OTIS LITTLE, WITNESS FOR GOVERNMENT. 

Question 2. How long have you held the position of master mason in the Charlestown 
Navy Yard ? 

Answer. I came here eleven years ago the sixth of last July. 

Cross- Question 3. Is that a stone-hammer, marked " John P. Veeder " ? 

Answer, No, sir; I should think it was made for a rivetting hammer. 

Cross- Question 4. What kind of a hammer do you call that? 

Answer. I should call it a machinist's hammer. 

Cross- Question 11. Has Mr. Smith or Smith Bros, & Ca, since they began to contract 
with the Charlestown Navy Yard, had any agreement, understanding or warranty with you in 
reference to the character of the goods furnished in your department; that they should be 
satisfactory to you ? 

Answer. They always told me that the goods should be made satisfactory, — whenever 
I objected to any good?, to have them sent back and get what I wanted. 

Cross-Question 12. Did you ever have occasion to avail yourself of that agreement on 
their part ? 

Answer. A great many times. 

Cross-Question 13. On these occasions were you limited to their own store, or were 
you permitted to go into the city and procure such an article as you wanted without limit as to 
price and quality? 

Answer. I have. I never was limited. Whenever I bav« gone from their own store, 
I have used my own judgment, and got whatever I liked. 

Cross- Question 14. This was at the expense of Smith Brothers & Co., I suppose? 

Ansicer, No, sir. 

Cross- Question 15. I mean the difference in price was paid by Smith Brothers & Co.? 

Answer. Yes, sir. 

Cross-Question 16. Of course, this exchange cost the government nothing, and you got 
a superior article, or exactly the article you desired 7 

Answer, Yes, sir. 

Cross-Question n. I wish now, to call your attention to one particular instance of 
brushes, if you recollect it, where you exchanged some brushes; 

iThe Judge Advocate injected to the question.'] 

Thereupon the Court was cleared, and decided that the question should not be put. 
8 
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CrosS'Queslion 18. Do you remember on one occasion carrying an article to Boston, 
which you thought was not suitable, and being told that you might go to Mr. McLaughlin's and 
get whatever you desired^ and that you went to him, and came back with an article you said 
you thought you ought not to take, because it was a better article and a higher priced article 
than the Smith Brothers had contracted to furnish, but that they told you to take it ; that they 
wanted to have everything entirely satisfactory ? 

Answer, I recollect of carrying some brushes one time. I went to Mr. McLaughlin's 
and got some made expressly for me. I recollect of carrying them to Mr. Smith afterwards^ 
and telling him I did not know but what I had gone rather farther than I ought to, and got a 
better article than I ought to have got. He said it did not make any difference. If I was 
suited, he was, — something like that. 

Cross-Question 19. Was the article that you had made better than the government 
samples ? 

Answer. I should think it was. 

Cross-Question 20. When Mr. Smith told you, in reference to the brushes you had 
made, that if you were satisfied he was, did he add, that they wanted everything entirely 
satisfactory ? 

Answer. I don't know about that time, but he has told me so a great many times. 

Cross-Question 21. Have you always acted upon that suggestion and understanding? 

Answer. I have. 



SEVENTEENTH DAY. 

OTIS LITTLE, WITNESS FOR THE GOVERNMENT, RE-CROSS-EXAMINATION. 

Re-Cross- Question 1. Did you not understand always that you had the implied consent 
of Mr. Billings to make these exchanges ? 

Answer. I did } and Mr. Billings always understood it so. 

Re-Cross- Question 2. I wish to know if this arrangement was not a great convenience 
in expediting the business of your department ; and if it did not insure to the department 
precisely the sizes and qualities of tools required in your department ? 

Ansvoer. It did. ' 

Re-Cross- Question 3. Were not these exchanges made more with reference to size or 
pattern required, as developed when the actual use was apparent, than to quality ? 

Ansiver. They were. 
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Re-Crost-Questian 4. Do jou remember an exchange of scythes on account of pattern ? 

Anncer, I do. 

Re-Cross- Question 5. If a grass scythe had been furnished, and it had turned out that 
you needed a bush scythe, you would have exchanged that grass scythe for a bush scythe, I sup- 
pose, and saved a new purchase ? 

Answer, We should. As a general thing I exchanged on account of pattern the differ- 
ent patterns, but sometimes the quality ; as a general thing the quality of the goods used in my 
department was very good. 



JOSEPH LOVETT, MASTER COOPER, WITNESS FOR GOVERNMENT. 

Question 4. Look at that article of draw-knife marked '^ J. P. Yeeder," and state 
whether or not it is of the best quality ? 

Answer. It has the appearance of being a good article. 

Question 5. Are you familiar with the sample that is in the storehouse of draw-knives ? 

Answer. No, sir. 

Question 7. Look at that hammer and state whether it is an article of the size and 
quality used by you in your department. 

Answer. Yes, sir. 

Question 9. Is that hammer which you have in your hands of the very best quality of 
cooper's hammer i 

Answer. I should judge not, by the appearance. 

Question 10. Have you ever drawn from the storehouse since July, 1863, cooper's ham- 
mers or draw knives for use in your department, delivered by Smith Bros. & Co., under con- 
tract ? If so, please state whether you have or have not rejected them — any of them. 

Answer. I have not drawn any draw-knives. I have drawn some cooper's hammers, 
and I had the privilege of going and selecting what I wanted. 

Question repeated. 

Answer. I rejected what was in the storehouse. 

Question 11. Compare the dividers marked "sample," and the pair marked " 128, G. 
H. B.,'' and state whether the latter are of equal quality and value with the sample? 

Answer. No, sir, this is not equal to the sample. 

Cross- Question 1. Is the sample manufactured for a cooper? 
Answer. Yes, sir. It is the same style as coopers use. 
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Cross- Question 2. Is that a cooper's hammer? {Exhibiting '^ sample hammer" to 
witness.) 

Anstver. Yes, sir. 

Cross- Question 3« How is it for quality and size? 

Ansiver. For common size, it lias the appearance of being a good article ; it looks as 
though it was pretty well made. 

Cross- Question 4. Is that the kind you use in your department? 

Answer. Yes, sir. In answering this question I would say we put on light work lighter 
hammers, and on heavy work heavy hammers ; this is for common heavy work. 

Cross- Question 5. If a contractor were to furnish, then, a lot of hammers like the 
sample, you would not be able to accommodate yourself from the store with the different variety 
of hammers you use in your department, would you ? 

Ansicei\ No, sir, 

CrosS'Qnedion 6. That is a joiner's draw-knife, is it not? 

Answer, I should think it was, from the appearance of it. 

Cross- Question 7. Joiners use, then, a very different article from coopers, do they not? 

Answer, As far as my knowledge goes, they do. 

Cross- Question 8. And the spar-makers still anotlier article of draw-knife? 

Answer. They use some, I believe, smaller and some larger. 

Cross- Question 9. Do you know Mr. Smith, the Respondent here? 

Answer, Yes, sir. 

Cross-Question 15. After he furnished you with the sample-card of rivets, did you give 
liim a memorandum of the kind of rivets you wanted in your department ? 

Answer, I did. 

Cross- Question 1<5. Did he always furnish them according to your memorandum after- 
wards ? 

Answer, lie did. 

Cross- Question 17. When you have wanted a stave-jointer in your department, has he 
told you to go and get one built just exactly to suit you, and they would pay for it? 

Answer. Yes, sir. 

Cross-Question 18. Did you do so, and did they pay for them? 

Answer. Yes, sir. 

Re- Cross- Question 1. You spoke of having drawn hammers, and of having the privilege 
of going and selecting what you wanted. Will you explain what you mean by that answer ? 

Answer, I went to the store after my hammers, and found some hammers there, and I 
did not like them. I mentioned it, and then I believe Mr. Smith was infoimed, and he gave 
ine the privilege to go and select such as I wanted. 
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R^CroUfQuestion^ 2. . Going wbere^ to «ekK^t the hammers jou wanted? 

Anmver, To any place that I saw fit. 

Re-CroaS'Question 3. Did you do so? 

Answer, Yes, sir. 

Re- Cross- Question 4. At the expense of Smith Brothers? 

Answer, Yes, sir. 

» 

By the Court, Question 9. What quality of articles did you procure when you went to 
Smith Brothers ? 

Answer, A, No. 1. 

EUGENE L. NORTON, WITNESS FOR GOVERNMENT. 

Question 2. Did you, on or about the 17th of September, 1863, in the exercise of your 
duties as Navy Agent, advertise for proposals for charcoal pig iron for the use of the navy ? 
If so, please produce the same, and state to the Court how long the same was advertised. 

Answer, 1 did so advertise. I hold in my hand a copy of that advertisement. It was 
advertised from September 1 8th to September 30, 1863. 

Qnestitm 3. Please read to the Court that advertisement ? 

Witness reads Advertisement, 

Proposals for ironwill be received at this oflSce until Wednesday, the 30th inst., at 
1 1 o'clock A. M., for furnishing and delivering at the Navy Yard in Charlestown : 
• TwoJots of gray or mottled pig iron^ of seven, hundred and fifty tons each. 
One lot of soft charcoal pig iron, of two hundred tons. 

One-fourth to be delivered within forty days, and the remainder within ninety days 
from September 30tli. The whole to be delivered on tlie Foundry wharf, at the navy yard 
free of every expense to the Government. 

t * The iron Co be of uniform quality, equal to and conforming with the samples exhibited 
at the Ordnance stores in the Navy Yand, and subject to the usual inspection and rejection for 
nOfHConfbrmity. The weight to be determined by the Government Scales, at the Foundry, and 
2240 pounds to constitute a ton. 

Tto {NTOposals will be opened at the Ordnance store, in the Navy Yard, at 12 o'clock, 
If., the 30th inst., and the bidders whose proposals may be accepted, will, if required, be 
prepared to give a satisfactory guarantee for fulfilment of the terms of the advertisement. 

(Signed) E. L. NORTON, 

Navy Agent. 
9 



Question 5. Please exhibit the proposals for pig iron to which you have just alluded, 
and read the 6.ame to the Court ? 

AbstJ'oct of Projwsah received^ as plated in evidence. 

Two hundred tons soft charcoal pig iron, " Sterling," No. 1, at $53.75 per ton. 
One thousand tons gray charcoal pig iron, " Sterling," at $53.75 per ton. 

(Signed) WM. R. PAINE, 26 Broad St. 

One hundred tons of soft charcoal iron, (100 tons.) 

Two hundred tons of gray or mottled (200 tons), at sixty dollars per ton. 

THE LANDON IRON COMPANY. 

BID OP SMITH BROTHERS & CO. IN FULL. 

Boston, Sept. SO, 1863. 

« 

Hon. E. L. Norton, 

Navy Agent: — Sir, 

In compliance with the terms of your advertisement of September 17, 
1863, we hereby offer to furnish and deliver at the Navy Yard in Cbarlestown; 

Fifteen hundred tons of Townsend's best Sterling charcoal pig iron, which shall 
conform precisely to the samples of iron mentioned in the advertisement above named, and 
also, 

Two hundred tons soft charcoal pig iron, which shall be satisfactory in quality, to the 
Government inspection, for the purpose required of it, or any less quantity of either kind, for 
sixty-one ViAy dollars, ($61.74) per ton of 2240 pounds. 

Furthermore, the undersigned agree to deliver for any part of said lot or lots of iron. 
Sterling iron of other grades, if they should be deemed more desirable. 

They offer as a guarantee for the fulfilment of this offer, the written agreement of 
Townsend & Co., of New York, proprietors of the Sterling mines, to supply us with such 
quantities of Sterling iron as we may require, and at such times as may be necessary for us to 
fulfil any contract we may obtain under the advertisement before mentioned. We also offer 
one lot of seven hundred and fifty tons, of the grades of Salisbury pigs, Nos. 1 and 2, upon the 
same terms, at fifty-three iVa dollars ($53.9 1 ) per ton. 

SMITH BROS. & CO. 
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ABSTRACT OP T0WN8BND A CO'S. BID. 



750 tons Townsend's Best sterling pig iron. 

'JgQ u ii u u a 

200 *' " " " " 



nOO tons at the price of sixty-two and ^<V ($62.50,) per ton of 2240 lbs., delivered on 
your dock at Charlestown Navy Yard, Mass. TOWNSEND & CO. 



EIGHTEENTH DAY. 

EUGENE L. NORTON, WITNESS FUR GOVERNMENT, RE-CALLED. 

Question 8. Please produce and read to the Court the instructions alluded to from the 
Assistant Inspector of Ordnance. 

AWARDS OF CONTRACTS. Oct. 1, 1863. 

Sir, — I enclose herewith the proposals received in answer to the advertisement of 
Sept. 17th, last, for "Iron," and opened at this office on 30th ult. 

The lowest bid for seven hundred and fifty tons gray charcoal pig iron, sterling, is 
awarded to Wm. R. Paine, also 200 tons soft charcoal pig iron, he having agreed to call his 
1000 tons, 750 tons, to conform with the advertisement. 

The remaining 750 tons is awarded to the next lowest bidder. Smith Brothers & Co. 

The former bidder is to deliver both descriptions of iron at $53.75 per ton. 

The latter is to deliver his 750 tons at $61.74 per ton. 

I also enclose Requisition No. 455, approved by the Bureau of the above iron. 

« 

I have to request that you will give the necessary information to the above named bid- 
ders, and require the iron to be delivered according to the advertisement. 

If it will accommodate the parties, I shall have no objection to receiving it in larger 
quantities than advertised. 

J. S. MISSROON, Assistant Inspector Ord. 

Cross- Question I. Will you tell us whether tliis purchase of iron of the Smith Bros, 
was an open purchase or a purchase under contract? 

Answer. We considered it and treated it as an open purchase. 

Cross- Question 2. How did it differ from a purchase under written contract executed 
by the Secretary of the Navy ? 
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Answer. No written contract was entered into, to my knowledge; no forfeitare was 
stated for non-falfilment; an open purchase requisition was drawn upon ine for the iron. 

Cross- Question 3. Suppose the Smith Brothers had declined to deliver the iron under 
their bid, had the oflScers of the Government or the Government itself any remedy against 
them ? 

Answer, I know of no remedy. 

Cross-Qmstion 4;. How did the transaction appear upon your books. — as an open 
purchase account or a contract account? 

Answer. As an open purchase account. 

Cross- Question 5. How was it returned to the department? 

Answer. As open purchase. 

Cross-Question 11. How long have you been Navy Agent? 

Answer. Since April 24, 1861. 

Cross-Question 12. - Since thatirtime, have you been familiar with all the departments 
of the Yard and the manner in which they do their business ? 

Answer. I believe that I have ; quite familiar. 

Cross- Question 13. I wish to inquire now, in reference to requisition books, whether 
it has or has not been the uniform practice in the Yard, for persons furnishing supplies to have 
access to the requisition book in various departments ? 

Answer. I think it has been a common practice. 

Cross-Question 14. Have you frequently or not.bad p&rtiea bring yon notice of requisi- 
tions that were to be issued from the Yard for open purchases, thus giving you the first infor- 
mation that such requisitions were to issue ? 

Answer. I have. 

Cross- Question 15. Has any explanation been given you by the commanding officer 
of the Yard in relation to this practice ? 

I Answer. I oi^ected. to the practice to Uie commanding officer, Captain Hudson^ and he 
subsequently explained to me that the Store-keeper claimed that contractors had a right to see 
requisitions as soon as they were issued, and that the open purchase requisitions were in the 
same book, consequently they saw them all. 

. ts Cross-Question 16. Have not parties, other than contractors, given you notice of requisi- 
tions, which they must have obtained in the yard ? 
I Amswer. They have frequently. 

Cross- Question 17. Did you know Mr. Kimball, lately an inspector in the Yard? 

Answer. I did. 
i-" Cross''Qu4stion'lS. Had you occasion to know the manner in which he performed his 
duties ? 

Answer. I had occasion to know it to some extent. 
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Cross- Question 19. Will yoa state whctlier be performed his daties to the Goverjiinent 
with fidelity or otherwise? 

Answer. It is a mere matter of opimoiu 

Cross-Question 20. Was he or not friendly to Mr..Smitli; the Respondent^ .iryoq know? 

Answer. I believe that he was not, 

Cross-Question 21. Was he or not 'Unfriendly to. Mr. Smith*? 

Answer. Judging from conversation with him, I should judge that he was. unfriendly. . 

Cross- Question 22. Have you bought large quantities of block tin for the Government 
during the last three years since you have been Navy Agent ? 

Answer, I have, considerable ^quantities. 

Cross- Question 23. When you have received a requisition for tin, in quantities of a ton 
or more, have you not always bought Revelly or Straits tin, no matter what the requisttioin 
called for, — if the quantity was a ton and upwards, have you not always bought Revelly or 
Straits tin, understanding that that was the standard quality required in* the yard -on such an 
order ? 

Answer. Yes, sir, unless the purposes tO' which the tin was to beapplied indioatod that 
it must be of a particular brand; I think I iiitve never bought so much as a ton of tin at one 
time, except it was Revelly or Straits. 

Cross- Question 24. When you have received an order for a small quantity of tin, a pig 
or a few pigs, for solder, what have you bought in such a case as that ? 

Answer. Banca tin. 

Re-dircct Questioti 1. Why did you buy Revelly tin in* place of Banca? Had the 
price anythin.5 to do with your decision? • • 

Answer. Early in the administration of my office I had occasion to buy tin on requi. 
sition from the Ordnance office. I did not know what brand was required for the purpose. 
I sent to the ordnance office to inquire of Captain Green, who .was then ordnance officer; the 
messenger returned the answer that in all cases where it was foundry work, that Revelly or 
Straits would be the kind that would be received ; that in those cases where it was wanted in 
small quantities for solder that Banca would be preferred, as Revelly or Straits was somewhat 
cheaper than Banca. I bought it. in all tliose cases where it was- wanted for foundry. 

Re- Direct' Question 8. Did you mean the Court to understand that when you purchased 
Banca tin upon open reqmisitions, for plumbers' purposes, it was because Banca tin being superior 
in quality, could be better used for plumbing than the other? 

Answer. No, sir. I intended merely for the Court to understand that I was instructed 
10 
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or rather informed^ by the Ordnance Bureau, that Banca tin would be required under such 
circumstances. 

Re-Direct' Question 9. You have testified that parties have brought you the first notice 
of requisitions from the yard, who held them to be filled. Have or have not Smith Brothers & 
Go. likewise done so? 

Answer. Yes, sir. I remember instances where Mr. Smith informed me that he had 
put in merchandise at the request of the Commandant in an emergency, and that the requisi- 
tions were to be made and sent to me. 

Re- Cross- Question 1. After you became experienced in the customs of the yard, would 
the quantity named in a requisition — as a ton, for example, for a large quantity, a pig for a 
small quantity — indicate to you the kind you should buy; the quantity indicating the use to 
which it was to be put ? 

Answer. It would so indicate. 

Re- Cross- Question 2. I wish to inquire whether you have not found it, in your experi- 
ence, that merchants make a difference in price wherever the difference of time of payment 
comes in, risk of market, or upon a refusal of goods for future delivery ? 

Answer. I have. 

By the Court, Question 2. Explain how the quantity required indicated to you the pur- 
pose for which the tin was to be used ? 

Answer. I found, by the explanations at the Ordnance ofiice, and by experience in 
other Bureaus, that where it was wanted in considerable quantities, it was used for castings, 
and that where it was wanted in small quantities, it was to be used for solder. 



NINETEENTH DAY. 

Evidence on Specification Fourth. The Sterling Iron. 

LETTER OF SMITH BROTHERS & CO. TO WM. HENSHAW, Esq. 

Boston, Sept. 18, 1863. 
Wm. Henshaw, Esq., 42 Pino St., New Yoi k. 

Dear Sir: Mr Cutler writes you to-night the result of our conference upon the subject 
of the advertisement. We think that if two holders of 750 tons each, the one Sterling and 
the other a grade cheaper, say by ten dollars per ton, place their refusal in our hands, for ofifer 
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of the iron, no other jtartut will Btand an equal chance with U3. This, for many reasons, not 
readily explained by correspondence. As Mr. Cutler probably mentionB, the writer (F. W. 
Smith), hopes to leave for New York, by Monday evening's boat, to meet you at your office on 
Tuesday, a. m., for further interchange of judgment upon the matt«r. 

We remain roura, most respectfully, 

SMITH BROS. & CO. 

WM. HENSHAW, WITNESS FOR THE GOVERNMENT. 

Questioa 1. What is your name, age, and occapation, and where do you reside? 

Annixr. William Henshiiw, age 51, reside in Rochester, New York, occupation, metal 
broker. 

Qutttion 2. Were you, during the year 1863, agent for the firm of Townaend & Co. 
New York, for the sale of iron ? 

Annoer. Yes, sir. 

Quettion 3. Did you have any correspondence with firm of Smith Bros. &. Go. about 
the month of September, 1863, in regard to a purchase of iron from the firm of Townsend 
A Co.? 

Answer. Yea, sir, I believe there was. 

Quetti>m 5. Please look at the letter now exhibited to you, being the one just read 
in Court, on page 88 of Letter Book No. 6, and state whether or not you recognize that as 
being one of the letters received from Smith Bros. & Co., that month ? 

Annoer. Yes, sir, I believe it was. 

Queilion 6. Have you read it ? 

Annntr. Yes, sir. 

Quation 7. After the receipt of the letter which yon have just now identified, did yon 
have any conference with Mr. Smith, or Smith Bros. & Co., previous to the bidding? 

Ansuxr. Mr. Smith came down to New York to see the firm with regard to it, and the 
firm, George E. Townsend and Mr. Smith arranged the matter, negotiated the transaction. 
I had nothing to do with it, except seeing the iron was properly selected, and the proper 
article sent into the yard for what it was wanted. 

Queilion 8. Please slate to the Court whether or not you attended the opening of the 
bids on the Ist of October, 1863 ? 

Answer. I attended the opening of the bids; 1 cannot speak to the date; the bids were 
opened on the day I was present. 

QuealioH 9. Examine that bid signed Townsend A Co., "Proposals for Iron," Sep 
ber 28, 1863, being part of Exhibit D, and state whether or not that is in your hand writit 
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An$ti)er. Yes, «ir; signed by Townsend & Co., the firm; Ahe eignature is To.wnsend. 
& Go's. 

Question 10. < Do you remember whether it was upon .t))e day of the- bidding, or «ibai 
day previous that yon submitted that bid?.: 

Answer, It was before the day of the biddiegt 

Question 11. Were you or not authorized by the firm of Townsend & Co. to make any 
other bid than that submitted and already identified by you ? If so, please state the substance 
of the same. 

Answer. No, sir. 

Question 12. I^ease staAe.how<mncb, if any, iron was bought by Messrs. Smith Bros. 
&.Co. about that time from Messrs^ Townsend & Co.,fo!r delivering to the Charlestown Navy 
Yard. 

Answer. Seven hundred and fifty tons. 

Question 13. Of what grades ? 

Answer. The very best material they ever made, the firm selected with the greatest 
care for the uses they were, going to apply it to ; that was fifteen-inch shot and shell. 

Question IS. Please state Uiq pi*ice and terms of this sale of Messrs.. Townsend & Ga to. 
Smith Bros. <& Co.? 

Answer. I cannot charge my memory with it, what the price was or the terms either, 
but the invoices will show. 

Question 16. Caq you or not remember the number of dollars per ton agreed to be .paid 
by Messrs. Smith Bros. & Go. for shot iron ? 

Answer. I believe, as far as I recollect, it was $55, but I am not sure 

Question 17. Were you or not authorized by the firm of Smith Bros. & Go. toishipthis 
lot of seven hundred and fifty tons of iron from Pierrnont, N. Y., to the Gharlestowjo Navy 
Yard ? If so, what limit, if any, was made, as to freights on the same .? 

Answer. I was authorized to ship the iron for Smith Bros , and. negotiated the. freight 
for them to the best advant^e I could from Piermoot to the Yard. I believe that it averaged 
about 2f, probably ; I got the freight at the best rate I could for* them.. 

Question 18. Were the deliveries of that iron by Messrs. Townsend & Go. made, at 
Piermont ? 

Answer. Yes, dir. 
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TWENTIETH DAY. 

Int. 20. Did you or did you not at the bidding have in your possession a proposal 
for iron besides that which you offered ? If so, was it less than the bid of Smith Bros. & Co., 
and how much less ? 

Am, I had a proposal in my pocket on my own responsibility, not authorized by 
the house ; but, being their agent, I would have put that bid in in case the Smiths had not got 
it. It was a fraction under Smiths' bids. I could not exactly state what it was, because when 
it was awarded to Smith Brothers, I did not take any further trouble with it. The firm did not 
authorize me to do it, but I would have done it, knowing that it would be useful to the govern- 
ment, and having sold them before on open purchase. 

Int, 21. Did you know the bid of Smith Bros. & Co. before it was put in? 

Ans. Yes, sir. 

Cro^InU 1. Did Mr. Smith know anything of this proposition that you had in your 
pocket 7 

Am, No, sir. 

CrosM-InL 2. Is that your signature? (Exhibiting to witness article of agreement 
between Townsbnd A Co., of New York, and Smith Bros. & Co.) 

Am. Yes, sir. 

Thweupon the accused i*dad aloud, and asked to have placed in evidence, the following 
paper, which was admitted : 

This agreement this twenty-eighth day of September, 1863, between Messrs. Townsend 
& Co., of New York, and Smith Bros. & Co., of Boston^ witnesseth that Townsend & Co. 
hereby agree to supply to Smith Bros. & Co. seventeen hundred tons of Sterling Pig Iron, or 
any less quantity thereof at the price of fifty-five dollars per ton, net, the iron to be delivered 
at Piermont, free on board, and said iron to be of such quality as shall conform to samples of 
our Sterling Iron previously delivered to Charlestown Navy Yard under term and time of 
the advertisement of the Bureau of Ordnance of September 17th, 1863. 

Messrs. Smith Bros. & Co. agree, on their part, with Messrs. Townsend & Co., to pur> 
chase of them, under the above agreement, all the Sterling Iron for which their bid may he 
accepted nnder the advertisement above mentioned, and to settle the invoices of Messrs. Towns- 
end immediately upon their obtaining vouchers within thirty days from the navy agent, by 

receipting said vouchers . and delivering them to Messrs. Townsend & Co., with imy power of 

11 
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attorney that may be necessary for collection of the same, receiving from Messrs. Townsend 
receipted bill for the quantity of iron on said invoice at said price of $55, and cash for differ- 
ence between amount of said bill and the vouchers; no brokerage on Townsend's part 
to be paid. 

TOWNSEND & CO. 
SMITH BROTHERS & CO. 
Witness, William Henshaw. 
September 8th, 1863, agreement between S. B. & Co.,. and S. Townsend & Co. 

£iL 3. Did you see that paper executed ? 

Am, Yes, sir. 

Int. 4. Did you superintend the shipping of this iron ? 

Ans. Yes, sir. 

Bu. 5. What was its quality and what care did you take that none but the quality 
accepted should be sent to the Yard ? 

An9^ I sent the very best quality that ever the firm made, and selected it myself 
carefully. 

Counsel for accused thereupon put in evidence the following letter : 

OpncE OF THE Sterling Iron Works, No. 42 Pine St., ^ 

New York, November 24th, 1863. 5 

Messrs. SMITH BROTHERS & CO., Boston. 

Gents : Yours of yesterday is at hand. You cannot imagine how grieved I am to hear 
any complaint of the iron shipped on your contract. Rest assured the metal is all correct. I 
gave you my word it should be so — U is. I shall have to come up to your city to see about 
it. Do not be alarmed ; a better lot of iron never went into any foundry in the world. Please 
say to Cbmmodore, Mr. Merriam and Mr. Paul, lunll heap in a day or tvoo. 

Very respectfully, for Townsend & Co., 

WM. HENSHAW. 

Crast'Int 11. Did you come to the Yiard to look after this iron 7 

Ans. Yes, sir. 

CraaS'Int. 15. What was the condition of the market in reference to charcoal iron at 
the time these bids were made 7 

Ans. The market was exceedingly bare of charcoal iron, good quality, and tbe 
prices ruling higher than we sold it at. 

Cross-hit 17. Do you know the freights which were paid on this iron from Piermontto 
the wharf here ? 

Ans. I believe it ranged from $2.50 to $2.90. 
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Crou-ht, 18. Do yoa remember what the average freight was? 

Ant, I do not, sir. 

CroiB-Int 19. Will jou state the cost ot this iron to Smith Bros. & Co., delivered on 
the wharf at the Charlestown Yard, the price of the iron being fifty-five dollars per ton ? 
Add the freights; assume the insurance, marine and war. to be 2f per cent at sixty-two dollars 
per ton ; assume the brokerage and shipping expenses to be fifty-eight cents per ton. 

Ans. At fifty-five dollars per ton, the freight would be $2.62}, insurance and risk 
$1.55 and fifty-eight cents for brokerage, would make fifty-nine dollars and seventy-five cents 
and a half per ton. 

Cros$-JnU 20. Deduct that from contract price if you please, and estimate the percent- 
age profit to Smith Brothers & Company. 

Ans. $1.98j^. 

Cross'JnL 21. What per cent, is that on the price per ton, $61.74? 

Ans, It is about two and a half per cent. 

Crou'InU 22. Now did not Smith Bros, k Cow assume two risks; first of loss, second 
of rise in freights ? 

Am. Yes, sir. 

Cro$9-InU 23. Did or not freights advance very rapidly after November^ 1863 ? 

Am, Yes, sir. 

CrasS'lnt. 24. If they had lost a cargo €f this iron, at what price could they liave 
replaced it at any time after the middle of November, 1863 ? 

Am, From seventy to seventy-five dollars per ton. 

Crass'Int, 25. I wish to ask you this question. Whether these two elements of rise in 
price, and rise in freights, were fair elements to take into consideration, in making the price to 
the Government ? 

Am, The market was certainly very unsettled at that time,^ and it was a great risk 
for any middle party to take it 

Cro$9'Int. 26. Did not the Smiths sell this iron to the 6overnB»ent at seventy-six cents 
less than the lowest price at which Townsend & Co. would have furnished to the Government ? 

Am, Townsend & Co. would not have taken less than $62.50 for it delivered in 
the yard. 

Cro$9'Int, 27. Do you remember a conversation between F. W. Smith and William 
Townsend, in reference to Mr. Smith desiring to sell to the Government at a little less price 
than Townsend and Company would sell it ? 

Am. I believe they had a conversation to that eflect, but I could not say positively, 
whether they did or not. I should judge so from the tenor of the contract that was put in. 
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Crasi-fnL 28. Did Pran|clin ,W, SEnithfby making false and fraudulent representations 
to JOU; as agent of Townsend & Co., induce you to refrain from bidding a lower price than the 
bid of 3iuith Bros. & Co., for the delivery of this iron ? 

I Ans. He did. not make any £EiUe representations to me, for the simple reason, that 
Gaprge Tow^^end ^od he negotiated the si^le. As spou as Mr. Smith appeared in the oflSce, 
I allowed tjiem to conclude the thing. 

Cro88'JnL id. . Did be make aay representations of any kind whatever, to you, or to Mr. 
Xownsead, so far as you know, to ind.uce tUem to refrain from bidding a lower price than the 
price of Smith Bros. & Co. 

Ans, I do not know that he did. 

Cross- IfU, 30. Did he to you ? 

Ans. No. sir. 



WILLIAM R. PAINE, WITNESS FOR THE GOVERNMENT. 

Int, 2. Did you offer for the delivery of Sterling iron at the Navy Yard, Gharlestown, 
under the advertisement of the Navy Agent, at Boston, the 1 7th of September, 1863.? 
Ans. I did. 

Int. 3. For what quantity did you offer, and at what price ? 
. Ans, Twelve hundred tons, at $53.75. 
Bit* 4. Was your offer accepted, and for what quantity 7 
Ans, It was accepted for 950 tons. 

Iht,-^, Was the iron delivered by you under that contract, Sterling iron? 
Ans, It was. 

Int, 10. Would you have sold tiiis iron to the Government at less than market price? 
Ans* Under certain circumstances I should. 

Int, II. Would your house have sold this iron at a less price to a cash customer? 
Asu, Under certain circumstances, they would have. 

CrasS'Int,,! You were acting as agent for a New York house. Bussing, Crocker & Co., 
were you not ? 

Ans, 1 was. 
• . Cross'Lit, 4. Do you know how long they had held this iron ? 
Ans. My impression is, it was about twenty months. 
Crass-Int, 5. Do you know the price they paid for it ? 
Ans* Not from them ; nothing oflScial. 
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Crou-InU 6. Do you know it from Mr. Henshaw, their agent? 
Am. I do. 

Crass- [nt. 7. What was it? 
Ans, Forty dollars a ton. 

Cross-Inu 9. Did you subsequently ascertain that this iron was sold much below the 
Charcoal Iron market at that date ? 
Afis^ From parties, I did. 

JOHN S. MISSROON, INSPECTOR, ETC., WITNESS FOR GOVERNMENT. 

InU 1. Were or were not proposals opened and examined in your office on or about 
the first day of October, 1863, for Sterling Iron, for the use of the Ordnance Bureau? 

Ans. Yes. 

bu. 3. Do you remember who were the bidders, and about the prices bid on that 
occasion ? 

Ans. The successful bidders were William R. Paine, of Boston, and the firm of Smith 
Brothers & Co. 

InU 5. Would a representation made by a party, previous to the bidding, to the 
holders of Sterling Iron, that if they put their refusals into the hands of the first party, no 
other parties would stand an equal chance with them, be true or false ? Did or did not the 
chance of success on the part of all the bidders depend on the price bid ? 

Ans. It would be absolutely untrue to say that any party would have any advantage 
in the opening of bids in the ordnance office, and such statement, I think, would be wilfully 
false. The chance of success depended entirely upon the price bid, — the lowest price bid. 
I will continue to elucidate by stating, if the Court wish it, the process. I will here say, that 
the process of receiving bids, as required by the advertisement, was that sealed proposals 
should be rendered to the navy agent until 1 1 o*clock on the day specified for opening the bids, 
and those bids were opened at 12 o'clock of the same day, in the ordnance office, by myself, 
who broke the seals in the presence of such bidders as were there. There was one instance of 
the seals having been broken by an officer appointed by the commandant of the yard, when I 
was unavoidably absent at the hour, and this may have been that instance. 

CrosS'InU 3. The proposals call for two lots of gray or mottled charcoal pig iron, of 
750 tons each, do they not ? 

Ans. They do. 

Cross'InU 4. And you declined to award Mr. Paine more than 750 tons, because you 
construed those two lines to require you to insist that the lots should be lots of 750 tons ? 

Ans. Tes, I did. 
12 
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Cross'Bu. 5. Then, if there were but two parties in the country who had but 750 tons 
each, and the bidder had the control of those two lots, nobody could compete with him in the 
bids, could they ? 

Ans. Yes. 

CrosS'Int. 7. If I had bid for 400 tons of gray or niottlod charcoal iron, you would not 
have accepted that bid, would you ? 

Ans. I could not have done so under the terms of the advertisement. 

Cross-Lit, 8. Now, if there had been but two lots of gray or mottled iron in the country 
of 750 tons each, no matter whether you knew it or not, but if that had been the fact, and I 
had been authorized by the owners of those two lots to bid, and nobody 6lse, for them, iiobody 
could have have competed with me, could they, for the bids for gray or mottled charcoal iron of 
750 tons in a lot ? 

Ans. My reply is, that I only could have accepted bids for 750 tons, under the terms 
of the advertisement. 

CrosS'InU 9. K nobody had it so that they could bid but myself, then nobody could 
compete with me, could they ? 

Ans. I presume not. 

CrosS'lnU 11. If the bid for 400 tons had been at $50 per ton, you would not have 
awarded the bid 7 

Ans. No, not at $50. 
Cross-hit. 12. Then why do you say that the price alone governed the award of the bid? 

Ans. The price alone governed the award of the bid under the terms of the advertise- 
ment; but I should deviate, where the disparity of price was so great, from established usage, 
and refer it to the Bureau. 

Cross-hit, 13. The proposals combine a certain quantity with a lowest price. Now, if 
one party alone held that quantity, he would have no occasion to fear competition with any- 
body else, would he ? 

Ans. I don^t know. 

Cross-hit. 14. You have said, as I recollect your answer, that the chance of success on 
the part of all the bidders depended upon the price bid, have you not ? 

Ans. Yes, provided it conforms with the terms of the advertisement, which required 
the iron to be bid for in lots of 750 tons, and one lot of 200 tons, — two lots of 750 tons 
each, and one lot of 200 tons. 

Cross hit. 16. Have not you said that you would not accept a bid of 400 tons at any 
price under these proposals ? 
Ans. Yes. 
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Crow-hiU 17. Well, then, the chance of success depended on quantity as well as price, 
did it not, to the bidder ? Please answer tliat question categorically. 

Ana. I cannot answer it categorically. I have to say that I recoire no price as a bid 
which does not conform with the terms of the advertisement. I should not consider it a bid. 

Cro$8-Int. 18. Did not the success of the bidder depend upon the quantity of iron 
which he offered as well as the price ? 

Afu. It did. He had to make it conform to the terms of the advertisement. 

Crass-BiL 19. Then the party who controlled the quaatity, other things being equal, 
would have the advantage in the bid ? 

Ans. The party who conformed to the terms of the advertisement, and proposed to 
furnish it lowest, would have the bid. 

CrosB'TnL 20. You have said, in answer to the question of the Judge Advocate, who 
asked you as follows : " Would a representation, made by a party previous to the bidding to 
the holders of Sterling iron, that if they put their refusals into the hands of tliat party, no other 
parties would stand an equal chance with them?" — you have said that such a representation 
as that would be false. I infer that you construed that representation as intending to repre- 
sent that the bidder had some special advantages with the ofiBcer opening the bids which would 
make the representation a false one ? 

Ans. Precisely so. 

Cross-Tnt. 21. If, on the contrary, it referred to the fact that that party alone controlled 
the quantity called for by the proposals, it would be true, would it not ? 

The Judge Advocate objected to the question, on the ground that it is based upon the 
supposition of a state of facts not in evidence, the fact in evidence being as follows : '' That 
the letter of the accused to W. Henshaw, of September 18th, 1863, that 'if two holders of 750 
tons each, the one Sterling and the other a grade cheaper, place the refusals in our hands for 
offer of the iron, no other parties will stand an equal chance with us ; this for many reasons not 
readily explained by correspondence,' docs not justify the inference that the iron was held by 
one party only.'' 

The accused submitted the following paper : 

" The question first put by the prosecution to the witness seeks to give a construction 
to the passage of the letter cited, to the effect that the Respondent, in his letter, meant to say 
that he (Respondent) would have advantages in relation to the opening of the bids on the 
action of the inspector thereon : such construction the Respondent avers to be utterly ground- 
less, and the whole letter, taken together, shows that it is groundless. Upon that construction 
the answer of the witness of course is, that the intimation was false. It would be an imputa- 
tion on his honor if it were not. The Respondent says that on the other hand the intimation 
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given to his correspondent is, that having ascertained the state of the market by Mr. Cutler, 
the parties holding lots of 750 tons each would place their refusals in the hands of the 
Respondent, no other parties would stand an equal chance, that is, quantity as well as price 
being essential to success, those holding the quantity would have the advantage in the bids. 
The objection made by the Judge Advocate proceeds upon the ground that Respondent's con- 
struction is not the correct one. It is obvious that he alone knows what is the true construc- 
tion, and he does know and avers that the construction put in the question of the Judge 
Advocate is utterlv without foundation : when all the facts are in it will be demonstrated to 
be so. But he has now the right to put the question to the witness upon what he is instructed 
is the fair and just construction of the letter. It will not have escaped the attention of the 
Court, that no inquiry is put to Mr. Henshaw as to how he construed the letter, or what 
impression it conveyed to him, or whether it did induce Henshaw to refrain from bidding. 
On the other hand, the whole testimony of Mr. Henshaw is inconsistent with the supposition 
that he has so understood the suggestions, he having sworn positively that he was not induced 
by any representation to refrain from bidding." 

The Court was cleared and decided that the question may be put. 

Ana. I am not prepared to say ; I don't know. 

CrosS'fnU 22. Are you prepared to say that it might be true or it might be false? 
Ans, It might be either; I don't know; I am not a business man. 
Crou'TnU 23. If the party did control the quantity, would it not be true that he would 
have advantage over anybody else who did not control the quantity ? 
Ana. Yes. 



Cross'fnt, 24. When did you commence service as Ordnance Inspector in this yard? 

Ans. Originally in 1855, 1 think. 

CroM'lnt. 25. I refer to your last assignment of duty here ? 

Ana. In May, 1862, 1 was withdrawn from my command afloat for the purpose, and 
assumed the duties. 

Int. 26. Did you succeed Captain Green as Inspector of the Ordnance Bureau here ? 

Am. I did. 

CrosS'Int. 27. After assuming the duties of Inspector, did you know Mr. Franklin W. 
Smith as a contractor for naval supplies ? 

Ans. I did. 

CrosS'hu. 28. Was he in the habit of calling freely, daily, at the oflBce to learn of 
your requisitions, and to obtain a description of the articles required ? 

Ans. Yes, very frequently. 
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Crau-fnt. 29. Was he allowed the privilege of seeing joar requisition book when he 
desired ? 

Am. Not to my knowledge ; he never applied to me for it that I remember. I saw 
him in intercourse witli the clerks frequently. 

Crass- hit. 30. Did you know of an order or direction of Captain Green that Revelly 
tin should be bought for ordnance ca-<tin;^.s instead of Gjvernmant Banca? 

Alls. No, I never heard of it. 

Cross-Int. 31. Have you had a correspondence with Captain Wise, Chief of the Bureau 
of Ordnance, in relation to the delivery of tin by Smith Brothers & Co. 7 

Ans. I believe I was called on, some months since, to furnish a list of tins which had 
been obtained from all sources, — block tin, — when the Bureau forwarded to me the dis- 
tinctive marks of the several tins, which I have on file. My recollection is very indistinct on 
the subject; I don't remember particularly about Smith Brothers & Co.; I was called upon for 
a list of tins furnished ; my memory is very indistinct on the subject. 

Question repeated. 

Ans. I do not remember. 

Cross- Int. 32. Can you answer the question by refemng to your letter-books? 

Ans. I can do so ; it will take me some time to overhaul it so far back. 

Cross-Int. 33. Will you be able to do so by to-morrow morning? 

Ans. I will. 

Cross-Int. 34. Have you a private correspondence with him, in addition to your official 
correspondence ? 

Ans. I have. 

Cross-Int. 35. Has he written you any letter or letters containing any insinuations or 
threats against the Smith Brothers or Franklin W. Smith ? 

Ans. I recollect none. 

Cross-Int. 36. Do you mean to swear tiiat he has not ? 

Ans. No, I cannot; I have no recollection of it and I cannot swear. I am speaking 
to the best of my knowledge and belief. 

Cross-Int. 37. Have yon read Captain Wise's statement before the Select Committee 
of the Senate, last winter, for investigating frauds in Naval Supplies? 

Ans. Yes. 

Cross-Int. 38. In that statement he says this: '' I have every reason to believe that 
Smith Brothers & Co. have never delivered one single pound of Banca tin, although in one bill 
they charged Banca tin and delivered Straits tin." I wish to inquire of you if his foundation 
for that statement was based upon information derived from you ? 

Ans. I remember making no statement but what he would derive from the list of tins 
furnished by the several parties. 

13 
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Cross^InU i40. The papers yom scut Captain Wise will show that Smith Brothers had 
farnisbcd Banca tin, will they not ? 

Am, I prefer referring to the papers, as I state my memory is very indistinct on the 
subject. 

. . Craaa-hu..^l. ..Please state your best recollection. 

Ans. I belieye tliat some Banca tin was reported by me, but I prafer to refer to the 
papers. 

Cross-InU 42. You say that your correspondence with Capt. Wise, was of a private 
and personal nature. Did it not refer to F. . W. Smith, and to Mr. Norton, some portions 
of it? 

Am. There: was a period when there was some controversy between the Navy Agent 
aod myself, to which Smith Brothers were a party, and it is very probable indeed, that at that 
period our private notes may have alluded to them. 

Cross-Bit. 43. Do you remember a letter of Captain Wise's, received about the first 
of January, 1864, in which he alluded to '' Norton, and his friend Smith," as ^ dead cocks in 
the pit " ? 

Atu,. I think thai I remember such an expression in a private note of Captain 
Wise's, but I am not prepared to say that it alluded to Smith Brothers and Mr. Norton 
although very possibly it did, — very probably it did. In speaking at such a time, with the 
pressure of work on me, it is almost impossible for me to speak positively to those points. 

Cross'hiU 44. Perhaps you may remember an expression like this, — ''I have been 
summoned before the Select Committee of the Senate for investigating frauds in Naval 
Supplies, and if the wool don't fly it won't be my fault. Norton, the Navy Agent, has com- 
plained that I have iuterfored with his business; he and his friend Smith are dead cocks in the 
pit. We have got a sure thing on them in the tin business. They tliat dance must pay the 
fiddler." Do you recollect expressions of that sort? 

An$. I do, something very much like Ihera, but that was not the general tone of his 
letters. 

Re-Direct'hit. 1. You have testified that Franklin W. Smith had frequent intercourse 
with gome of your clerks. Will you please state which of your clerks? 

[Objected to, and question withdrawn J] 

hit. 2. When did Franklin W. Smith cease his visits to the Ordnance Office; and 
state, if you know, the reasons therefor ? 

Thereupon the accused submitted the following paper: 

The Respondent objects to the question, because it is not limited to the statements of 
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Smith to the wiioess^ and allows the witness to go into an argument, and to give his supposed 
reasons, why Smith ceased to visit the office of the witness. 

The Court was cleared, and decided that the question may be put. 

On opening the doors, this. decision was by the Judge Advocate announced to the 
accused. 

Arts. He ceased his visits very suddenly, about the first of March last, the day on 
which I dismissed a clerk whom I suspected being in collusion with him and others. 

Thereupon the accused submitted the following paper : 

<* The Respondent submits that the answer of the witness should not be entered of 
record. Nothing can be plainer than that the suspicions of the witness in relation to a third 
party, or to the Respondent, cannot be competent, unless the prosecution intends to hold that the 
Respondent is to be tried and judged, not by the knowledge of witnesses, but by their suspicions, 
a theory, the Respondent submits, yet unheard of in any tribunal of justice. There is another 
legal objection to the answer; that it is not responsive to the question. The question does 
not call for any suspicions entertained by the witness, or his action upon them. If it had so 
called, the Respondent conceives the question would not have been allowed to be just." 

The Court was cleared, and decided that that portion of the answer of the witness, in 
which he states his suspicions of collusion of his clerk with the accused, is not evidence, and 
will not be so regarded. 

Upon opening the doors, this decision was by the Judge Advocate announced to the 
accused. 

ht. 3« What was the name of this clerk ? 

The accused thereupon submitted the following: 

" Respondent objects to the question, for the reasons before stated, as to the answer of 
the witness, and as in violation of the decision already made by the Court." 

The Court was cleared, and decided to overrule the objection. 

Upon opening the. doors, this decision was. by the Judge Advocate announced to the 
accused. 

Am. George H. Jacobs. 

Lit, 4. State how frequent were the visits of Mr. Smith to the Ordnance office previ- 
ously to the dismissal of this clerk. 

Thereupon the accused submitted the following paper: 

" The Respondent objects, that no one of the specifications calls for or warrants any 
evidence whatsoever of any intimacy of Respondent with, or collusion with the clerks or other 
officers of the Yard; that the only object and purpose of such inquiries can be and are to 
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excite prejudices which arc not legitimate, bat calculated to mislead the judgmeat, and to 
defeat the ends of justice, which should be the ascertainment of the truth under the rules of 
laws." 

The Court was cleared, aud decided that the objection be overruled. 

Upon opening the doors, this decision was by the Judge Advocate announced to the 
accused. 

Ans. Almost daily. 

Int, 5. Has he ever visited the Ordnance Office since that date 7 



Tiiereupon the accused submitted tlie following, which was placed on record : 

'* Tlie Respondent submits that the question calls for evidence which is wholly imma- 
terial to any issue made by any specification under the charges. The object of the question is 
to excite the suspicion that the Respondent's visits to the office were connected with the pres- 
ence of a particular clerk in the office, and tiiat when that clerk was dismissed, the visits 
ceased. The aim and purpose of the question are to excite the suspicion which, upon being 
stated in words by the witness, the Court excluded. The Respondent calls the attention of tiic 
Court to the fact, already in evidence, that the Respondent had a controversy with certain 
officers of the department, and that whether justly or not, bitter hostility has existed towards 
him. This is quite apparent from the testimony put into the case to-day, as well as from the 
general aspect of the evidence. These officers had the power to dismiss clerks who may have 
had the fullest knowledge of the acts of the Respondent and would be his most material wit- 
nesses, and by this dismissal to excite prejudice against and impair their evidence in advance. 
That this has been the case, the Respondent has strong grounds, to say the least, for apprehen- 
sion. But be that so or not, the prosecutors had it in their power to make charges and 
specifications of fraud and collusion, if they had felt there was any evidence within the reach 
of the prosecution. It is believed that such an effort was made by persons hostile to the 
Respondent, but that no person having cognizance of the facts would assume the responsibility. 
The object of this inquiry and those of a like character is to do indirectly what could not be 
done directly, to excite surmise and suspicion as to that which no man directly charges. And 
that not by the proof of any acts done or things said by the Respondent, but only showing 
he may have had the opportunity to do so. 
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TWENTY-FIRST DAY. 

The record of the proceedings of yesterday was read and approved. 

Therefore, the Court was cleared to consider the objection of the accused, and after de- 
liberation, decided that the question may be put. It does not appear from tiie question that 
its aim and purpose is to excite surmise and suspicion as to matters which are not charged; 
and it may be shown to have a bearing on tiie questions in issue. Circumstances which have 
not an immediate tendency to prove the point in issue, may have an indirect or consequential 
tendency to that effect, and should therefore be admitted. If it shall appear from the exami- 
nation that the matter is irrelevant or improper for consideration, the Court will exclude it 
from its deliberations. 

The Court has nothing to do with tiie controversy which is said to exist between the 
accused and certain officers of the government; and its introduction by the accused in the 
cross-examination of the witness was a departure from the rules of evidence, and has opened 
the door to the investigation of matters in relation to that controversy. 

Thereupon J. L. Missroon was recalled, and his further examination by the Judge Ad" 
vocate continued as follows: — 

Int. 5. Has he ever visited the Ordnance office since that date? 
Ans, Never, I believe. 

Thereupon the accused submitted the following paper: — 

The Respondent respectfully submits that the evideuce in relation to the controversy of 
Respondent with officers of the Navy Department was admitted without objection on the part 
of the prosecution. It was admitted, therefore, with the consent of the Court. The precise 
reason for which reference to the correspondence with Mr. Wise was introduced was to show 
the influences brought to bear upon the mind of the witness to render him unfriendly to the 
Respondent. In that view and to that end it is competent. 

'l*he Respondent begs leave to call the attention of the Court to the position now 
assumed by the Court without hearing the Respondent thereon. It is that the Court itself ha^ 
admitted incompetent testimony, and that, therefore, other incompetent and immaterial tes- 
timony must be admitted. 

The Respondent submits, with great deference and respect to the Court, that the 
decision not being limited to the point raised and discussed, he should have been heard.'' 

The Court was cleared, and after deliberation decided to admit the paper of record, 
and that the examination of the witness proceed. 

14 
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Int. 6. Were the interviews of the accused with Jacobs always in the presence and 
hearing of tlie clerks ? 

Ans, The interviews were p^enerally at the desk of Jacobs, and others — at the desks 
of those persons, and ordinarily in a low tone of voice, so as not, I suppose, to interfere with 
the duties of the oflSce. They were not in a loud tone of voice. His business was chiefly 
with another tlerk in the office. 

Int. 7. Name him. 

An$. Mr. Simpson — J. W. Simpson. Tliere was nothing remarkable in the tone of 
the voices. 

Int. 8. Were any of these interviews held in any other than the Ordnance office ? 

Ans. Not to my knowledge, with Smith Bron. 

By the C:mrt. Int. When you say that the statement of the accused having relation 
to the holders of iron is false, do you mean the Court to understand it as being in every way 
absolutely and entirely false, or so far as it relates to an effect upon the officer receiving, filing 
and accepting bids, or in some other way or extent ? 

Au$. I meant to say that it was false only as regards myself as the Ordnance officer 
for opening the bids. I have no way of knowing, and cannot judge of others. I mean by that 
I cannot pronounce upon what may have taken place in tiie Navy Agent's office, except to say 
that the seals were not broken when they came to me, and I therefore infer nothing wrong 
there in that case. 

Thereupon the testimony of this witness as hereinbefore written was read over to him, 
and upon being asked if he had any alterations or corrections to make, he replied : 

In my examination to-day I have found a requisition that was supplied by Smith Bros. 
& Co., of Banca tin, the bill of which was dated May 16tli, 1863. Banca tin was furnished by 
Smith Bros. & Co on that occasion. I know it, because it was subsequent to the receipt of 
the information from the Bureau, instructing me how to judge of the tins ; and secondly, because 
I have a portion of the tin now upon hand, to which I refer. I know it to be Banca tin; there' 
were 504J pounds delivej'ed by Smith Brothers, at fifty-six cents, Banca tin. It is an open 
purchase, and the bill was rendered May 16, 1863, and a memorandum of the bill. I want to 
correct it by saying that this bill was May 16, 1863. I should have said that I know it only 
by having some of it on hand. I know it to be real Banca tin. At that time the letter 
instructing me how to judge of these tins had not been received. 

And to correct his answer to the forty-third interrogatory on cross-examination, so that 
it will read as follows. 

"On further reflection I am satisfied that it did allude to Norton and Smith." 
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EDWARD REED, OF C. ALGER & CO., WITNESS FOR GOVERNMENT. 

Int. 3. Please stale to the Court what kind of tin you use priacipally in the manufac- 
ture of bronze guns ? 

Arut. We have used for about a year and a lialf what is commercially known as Straits 
till : we formerly used Banca tin. 

Int, 4. Which is the purest tin? Which contains the smaller quantity of dross? 

Ans. We consider Banca tin to be the purest, for the reason it contains less dross; it 
is more uniform : you get a greater per cent of pure tin from it. 

Int. 14. Which weighs most after melting? 

An$. We get the greatest yield from the Banca tin — a little. 

Int. 15. Can you state to the Court what percentage of difference there is between the 
Straits and the Banca tin in the vield? 

Atu. Our estimate is from three to five per cent.; diflferent pigs vary. 

Cross-Int. 1. Have you always used Straits tin, more or less, in your castings? 

Ans. Personally I don't know as I can answer that question: we formerly used Banca 
tin : for about a vear and a half we have usod Straits tin. I think about that time. 

Cross'lnt. 2. That was because you found the difiFerence in quality or purity was not 
equal to the difference in price ? 

Ans. Well, if quality means purity, I could answer the question. I stated, I think, 
before that I consider it the same in character : if quality means of inferior character we don't 
recognize it so. 

Cro8$'[nt. 3. Then, if I understand you, what you mean to say is, that for casting of 
guns Banca tin and Straits tin are just as useful and of the same character? 

Ans. I mean to say we got as good results from the use of the one as the other in the 
gun for aught I know — for aught any of us know: that is what we strive to obtain ; — we are 
governed in our use of the article by the price; and for the reasons that I have given before, 
there is more loss in using one than the other. If that loss equals the difference in price 
exactly, perhaps then we should use the Banca tin in preference; but if there was a great 
difference between the two we should use the Straits tin instead of the Banca tin, for the reason 
that the loss would not be equal to the difference in price : that is what has governed us. 

Cross-Int. 5. Do you understand the difference between Banca and Straits tin to be 
merely a difference of smelting? 

Ans. I do so understand it. 

Cross Int. 6. They are then the same metals, are they? 

Am. So far as I know, substantially the same. 
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TWENTY-SECOND DAY. 

JOSEPH E. BILLINGS, WITNESS FOR GOVERNMENT. 

InU I What is your name and occupation, and where do you reside? 

Ans. Joseph E. Billings, constructing engineer in tlie navy yard; reside at 14 Gar- 
land street, Boston. 

Int, 2. How long have you held that position in the Boston navy yard ? 

Ans, Eleven years. 

[nt, 3. Have you or not exchanged, or permitted others in the employment of the 
government in the yard, to exchange inferior or unsuitable articles, delivered by Smith Bros. 
& Co. for others better or more suitable ? 

Ans, Exchanges have been made with ray knowledge and consent. 

Cross- Int, 1. Did you find that the usage of the yard, when you came here? 

Ans, In principle, but not in form, that I know of. 

CrosS'Tnt, 2. Please explain what you mean by the last answer. 

Ans, Well, I will make a general explanation. All I recollect in relation to this matter 
is some tools that were exchanged in the mason's department; the amount I considered of the 
whole matter trifling, and they were exchanged, although I presume they had been inspected 
and received once. The articles were in the store and they were unsuitable, and the question 
was in making a requisition for new articles and buying them at open purchase, or exchanging 
these; and I said to the Master Mason, that if they could be exchanged, to exchange them. 

Cross- [fit, 3. Has this practice prevailed to any considerable extent during the whole 
eleven years which you have been engineer? 

Ans, I think it has been done constantly. 

Cross- fnt, 4. Was not the contract of the Bureau of Yards and Docks for the year 
1863-4 upon a different system from that of previous years, in this, that all the articles 
scheduled were to be delivered, whereas, in former years, only audi articles were received as 
they were wanted in the yard ? 

Ans. It was. 

Cross- fnt, 5. Do yon remember Mr. Smith calling upon you about the first of January, 
1864, and stating that about the month of August, Smith Brothers had delivered, as far as 
practicable, and according to their best judgment, all their goods under their " Yard and 
Docks '' contract, for the purpose of saving the great amount of trouble to government and 
themselves during the year of the small requisitions, or, in substance, that? 
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An9* I hav<> a general indistinct reoollection that sach was the case, — that it was 
brought to my knowledge about that time. 

Crosg-InL 8- Do you recollect saying to Mr. Smith in that conversation, that it might 
be difficult to know the sizes or patterns of some of the articles that would be wanted, and of 
his saying that any articles might be exchanged at any time if they were not precisely such as 
were wanted by the different departments ? 

Ans. I do not recollect that conversation. I recollect that Mr. Smith professed him- 
self ready to exchange materials and articles that were unsatisfactory, frequently, and at all 
times since I have known him in this connection, he has expressed to me a desire to give 
satisfaction to all the departments of the yard. I do not recollect any particular conversation 
on the subject. 

Cross-hit. 10. I understand you to say yon prepared the sdiedulcs for the contract for 
the last year ? 

Ans. For 1863 and 1864, ending last year, — the last fiscal year. 

Cross-Tilt, 11. The schedules in the contract for supplyins: the Bureau of Yards and 
Docks called for two drawing knives. That would be answered by furnishing two joiner's 
drawing knives, would it not? 

Arts. I should say that any article that went by the name of a drawing knife in the 
market, would fill that. I know very little about drawing knives myself. 

Cross- Tnt, 12. If either the joiner, the cooper, the block-maker or the spar-maker 
called upon you for two drawing knives, would you not have required them of Smith Brothers 
A Co., under their contract ? 

Alls, I do not draw requisitions on the contractor or on the navy agent. Memoran- 
dums for articles are sent to the office, and I examine them, and unless I detect something 
wrong in the quality or quantity, I approve them and send them to the Commandant, who 
sends them to the storekeeper. 

Cross-Int, 13. If such a call had been made upon you as rs referred to in the last 
interrogatory, you would have expected the requisition to have been answered by Smith Bros. 
& Co. under this contract, would you not? 

Ans. Certainly, unless the contract had been filled. 

Crois-lnt. 14. From your experience here in the yard, I wish you to tell me if such an 
arrangement as that proffered by Smith Bros., by which articles might be exchanged for 
precisely the article that is wanted in tlie various departmout:s, i.s not a matter of very great 
convenience and economy to the government? 

Alls. It would often be a very great convenixjnce^ and of courae, economy, if it 
avoided the necessity of buying an article. 

15 
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By Court. Re-ItU. 4 Were tho schedules drawn by you for yard supplies, drawn 
with the reasonable prccisencss to describe what was wanted ? 

Ans. I think they were as precise as usual, although they were imperfect. 

Re-Cross-TnL 1. You have said that the schedules for the year 1863-4:, were as precise 
as usual, although imperfect. In the nature of things, must it not be so that the schedules 
must be imperfect to a greater or less extent? 

Ans. I believe that is generally so with contracts. 

Re- Gross- Int. 2. In schedules like these, calling for more than two hundred different 
articles, do you believe it practicable for a contractor furnishing according to the terms of his 
contract always to supply exactly the article which is most desirable for the various depart. 

ments V 

Ans. Not in a schedule precisely like this. 

Fnrfher-CrosS'hit. 3. Under the former system, as 1 understand it, requisitions were made 
by you from time to time, of the exact articles wanted in the yard. Now when you are obliged 
to make a schedule of a contract, anticipating the wants of the yard for the current fiscal year, 
is not the diflBculty of designating precisely the wants of the yard greatly increased? 

Ans. Yes. 

Int. 4. The contract for the year 1863-4 required a delivery of over two hundred 
different articles, and tho entire quantity of each ; now, if all these articles were not required 
by the master mechanics during the fiscal year, the balance must be supplied by the contractor 
and turned into store, must it not ? 

Ans. It must. 

Int. 5. Would it not then be almost certain that some of these articles thus turned 
into store would not be precisely the size and pattern afterwards required ? 

Ans. It would be very likely to be the case. 

Int. 6. Would not then an exchange of those goods be very advantageous to the gov- 
ernment ? 

Ans. 1 think it would. 

By the Court. Int. Are not the articles described in the schedule so described that 
they can generally be clearly understood ? 

Ans. Generally, but not in all cases ; in many cases not so. 
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EDWIN A. SIMONDS, FORMERLY CLERK IN NAVY YARD, WITNESS FOR 

GOVERNMENT. 

hit. 3. Do you know anything about the delivery of files at the Charlestown Navy 
Yard, by Smith Bros. & Co , under their contract of the 9th of October, 1862? If so, state 
what you know about it. 

Arts. I know that Smith Bros. & Co., delivered files at the Charlestown Navy Yard, 
but under what contract I know not. 

InU 4. At what time did tliey deliver files at tlie Charlestown Navy Yard, according 
to your recollection ? 

Arts. Every little while during my employment there. 

Int, 5. What kind of files were delivered by them while you were there ? 

Am. All kinds. 

Int. 6. Do you know whether or not machine-cut files were delivered by them ? 

Ahs. Files having the mark of the machine-cut company upon them were delivered. 

Int, 7. Look at this bill (exhibiting to witness bill marked "Ex, W.") and see, if you 
can, when the files charged in that bill were delivered ? 

Ana, Some time previous to the 15th of December, 1862, 

CrosS'InL 1. What book is that you have in your hand? (Referring to book marked 
"No. 8," held by witness.) 

It is a book in which I copied bills checked by myself. 

Crosa-InL 2. Is the entry in the book to which you refer under date of October 25tb^ 
in your handwriting ? 

Ana. It is. 

Croaa-InU 3. Did you receive the articles which you enumerated in that entry ? 

Ana. I did. 

Croaa-Int. 4. Did you mean to swear that any of the articles enumerated in that entry 
were machine-cut files ? 

Ana. They bore labels of the Whipple File Company, a portion of them. 

Croaa-Int. 5. Don^t you know that some of the Whipple File Company's files are hand* 
cut files ? 

Ana. I do not. 

CroaaJnU 6. The fact that some of these files bore the label of the Whipple Pile 
Company, is the only evidence that they were not hand-cut files ? 

Ana. Yes, sir. 
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NELSON CUTLER, JR., QUARTERMASTER, WITNESS FOB GOVERNMENT. 

InU 4. During the time specified, state, if you please, tbe proportion of hand-cut 
files that were delivered to you and used in your department^ as compared witli maphine-cut 
files ? 

An9. I cannot tell,, sir, how many I used. I should judge two*thirds were hand-cul 
files. 

Int. 5. State, if you please, wimt was the quality of those used iu your department ? 

Am* Well, the most of them were good. 

* 

hu. 9. Now, sir^ what was the quality of the Whipple fi.le& that were used by you? 
Ans. Some were good, and some were not so good. 
Lit. 10. How was it generally with that kind ? 
Atis. The bastard files were very good. 

Cro88-Int. 2. Which file da you use raostf tlw) bastard fi^le or i]\e other? 
Ans. The bastard* 
Cross'Lit. 3. In what proportion ? 

Am. We use three-fourths more of the bastard file than any other file that m used. 
Cross-Lit. 4. Were any of the Whipple files that you used between the first of Octo^ 
ber and the 30th of June,. 1863, hand-cut? 

Am. I should judge some of them were. 

Cross-Int. 5. And were any of them English hand-cut files ? 

Am. Yes, they were, some of them. 

SAMUEL R BIOKNER, MACHINIST, WITNESS FOR GOVERNMENT. 

Int. 5. What proportion of the files used in your department dui*ing that time,^ or 
about that time, were machine-cut files ? 

Am. The largest portion of them. 

bit. 6. Will you describe to the Court, if you please^ particularly, wherein the inferi- 
ority of the machiue-cut file cousists, a^s compared with the hand-cut file ? 

Am. The machine-cut file I can take one and put it on my work, and perhaps m tei^ 
minutes the file is gonef it is good for nothing f I cannot use it. I can take a hand-cut file and 
perhaps use it all day; there is the difference f and come night I am doing pretty good business 
with it. 

Int.. 7. Do you know what is the quality of the Whipple file? 

Asm* I do ;^ I have been using them. 
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Int. 8. Is it a machine or iiand-cut file ? 

Ans. Machine-cut file. 

InL 9. What kind of files were used by you during the time specified, the early part 
of 1863? 

Ans, A coarse bastard file, so called. 

Lit 10. Of whose manufacture? 

An$. There seemed to be of two or three diflferent names which I had. One was the 
Whipple; I do not recollect the names of the others. It was something I did not charge my 
mind with ; but I found two or three difierent names. I recollect that distinctly. 

InL 12. Did you use the Pemberton file? 

Ans. I think I did. 

Int. IS. And the Sheffield ? 

Am* I think I did, sir. 

Inu 14. What proportion of the files used in your department were of these three 
kinds, at the time stated ? 

Ans. I should think the Whipple file the largest portion. 

Int. 19. What was the character of the Sheffield file used in your department? 

Ant. Similar to the file marked ** Whipple.'^ 

Int. 20. What was the quality of the Pemberton file ? 

Ant. It seemed to be all one similar grade through. 

Int. 21. What was the quality of the two files; were they what you would designate 
as of the best quality ? 

Ans. I should not. I should call them a very inferior article. 

Int. 22. How in regard to the Whipple files ? 

Ans. I think of the two the Whipple file was full as bad as the other. 

Further Cross-Int. I. Can you tell us the size of files most required in the machine shop ? 
Ant. Twelve inch. 

Fnrther-Direct'Int. 1. Would or would not a ten-inch file have answered your purpose 
for much of the work in your department ? 

Ans. It would have answered, but perhaps not been as convenient. 

WILLIAM FAUNCE, WITNESS FOR GOVERNMENT. 

M 

Directrlnt. 3. Have you or not, had charge of the government tools in the joiners 
department in the yard ? 
Ans. I have, sir. 
16 
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Int. 4. Do you know anything of the character and quality of the files delivered by 
Smith Brothers & Co., under their contract of the ninth of Oclober, 1862? 

Ans. Yes, sir; I do. 

Int, 5. State, if you please, what was the quality of those files, delivered by them 
under that contract? 

Ans, I don't know tiiat I could state exactly the date, but in 1862, the files, as a 
general thing, were poor. As I have not the date of the requisition, I don't know that I could 
tell exactly, as they are required at different times. 

Int. 6. What was the quality of those delivered up to the thirtieth of June, 1863, by 
Smith Brothers & Co. ? 

Ans. I could not tell in all cases whether they were furnished by Smith Brothers. 
All I know is, that I make the request of the master-joiner for files, and he makes the requisi- 
tion for them, and oftentimes they come, and I don't know from whence they come ; whether 
they come from Mr. Smith or not, that is, in all cases. I have got thera there from Mr. Smith, 
at times, but I have not kept the date. I have been to Mr. Smith and exchanged files, in 1862. 
I think it was in 1862, — I am not certain of that; I might in 1863, but 1 am not certain. 

Int. 8. Have you had any conversation with Franklin W. Smith in relation to files 
delivered by Smith Bros. & Co., at the Charlestown Navy Yard, between the ninth of October, 
1862, and the thirtieth of June, 1863 ? 

Ans. I never had any conversation with Mr. Franklin Smith, — this gentleman here. 



TWENTY-THIRD DAY. 

Direct- Int. 12. Were the files delivered by Smith Bros. & Co. under their contract, 
hand-cut or machine-cut files ? 

Alls. The most of the files that I have had to use have been machine-cut files. They 
have had some, I believe, that were hand-cut files. 

Int. 13. Do you know whether those files were sent there by Smith Bros. & Co. ? 

Ans. I do not know in all cases. I have known some. 

Int. 14. Were some of the files used by you delivered by Smith Bros. & Co. ? 

Ans. They were. 

Int. 15. Were they hand-cut or machine-cut files? 

Ans. They were machine-cut, I think, the files that I have known to come from there. 

Int. 17. Can you tell what these files were worth, as compared with files of the be?' 
quality ? 
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Ans, There was a difference in these files. I have had some raachine-cut files that 
were a good deal better than others. As I state, there was a difference in these files. I found 
some of them were marked •'* Whipple," and some were better than some that were marked 
with other stamps. 

Int. 18. Which kind of files did you use the most of in your department? 

Ans. I used most of the five inch three-cornered files. 

Cross'Int. 10. Unless you went to Smith Bros, yourself and obtained the file, you could 
not know that the files were delivered by Smith Bros., could you ? 

Ans, Only by hearsay. 

Cross'Tnt. 11. Between the ninth of October, 1862, and the thirtieth of June, 1863, 
did you, personally, obtain a file of Smith Brothers ? 

Ans. I could not say. I could not give the date. I think it was between that time 
that I received one lot, perhaps of six dozen. I had an order from Smith Bros. & Co., to go 
to a certain place and get them, as they had not the kind I wanted. 

Cross-TnU 12. Where did you go for those files, the six dozen? 

4n^. The name I do not remember. It was a place on Liberty Square, up on the 
third story. The man's name I never heard. I do not remenjber. 

CrosS'Int. 13. Was it Sanderson Brothers, or W. Bailey Lang & Company? 

Ans. I do not know; I think I have the name there (exhibiting a piece of paper.) I 
think that is the name; C. G. Loring, over W. Bailey Lang. 

CrosS'lnt. 14. Did you get exactly what you wanted there, sir? 

Ans. Yes, sir ; they were very good files. 

CrosS'lnU 15. Of course, you would not take upon the order, anything that you did 
not want ? 

Ans. No, sir. 

Cross-Tnt. 16. Then these were hand-cut files, I take it? 

Ans. I took them to be, sir. 

Cross'Int. 17. Then the only files that you ever obtained, personally, from Smith 
Brothers, were hand-cut files, during that time? 

Aihs. I exchanged files, but I do not remember which. One lot was at Mr. Smith's, 
sir, at another time. 

CrosS'Int. 19. When you made that exchange at Smith Brothers, did you obtain hand, 
cut files in exchange for those that you carried over ? 

Am. I could not testify for a certainty, that they were. They were a very nice, good 
file. I took them, because they were the best file that I could find at the time; some that he 
had in his store. I recollect the maker's name. 
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CrosS'InU 20. Were they satisfactory to you upon use ? 

Ans, They were, 

CrosS'Int. 21. Those are the only instances that you recollect, between the ninth of 
October and thirtieth of June, 1863? 

Ans. All the cases that I know, personally. 

CrosS'Int. 22. Concerning any other files of which you have testified, excepting those 
two instances, all that you have stated in answer to questions by the Judge Advooate, has been 
hearsay os respects their coming from Smith Bros. & Company ? 

Ans. Yes, sir. 

Cross- fnt. 23. You say that you use three-cornered files; three, four and a half, five, 
six, seven, cight^ nine inches, principally five inches. Do you not know that up to January, 
1863, the Whipple File Company had no machine for cutting three-cornered files? 

Ans. No, sir; I am not knowing to that. 

Cross'Tnt. 24. You mean, that you know nothing about it? 

Ans. I have no means of knowing what time they commenced cutting three-cornered 
files by machine. 

By the ConrL Int. What proportion of three-cornered files were used by you during 
the time referred to ? 

Ans. I should judge two-thirds of all the files that have been used in my department 
have been three-cornered files. 

Thereupon the accused submitted the following paper : 

" The Respondent respectfully requests that, as it appears by the testimony of the 
witness upon cross-examination that his only means of testifying whether the files he used 
were delivered by Smith Brothers & Co. was hearsay, except the two lots, one obtained in the 
order of Smith Brothers & Co. and one delivered at their store, his evidence as to the identity 
of the files should not be used against the Respondent, and that an entry on the record should 
be made to that effect. He also respectfully suggests that inquiries of the character referred 
to should in all cases be in terms limited to the personal knowledge of the witness. The 
questions are so put that witness does not understand that he is confined to his personal knowl- 
edge, and much testimony merely hearsay has thus crept into the case." 

The Court was cleared, and decided that so much of the testimony of this witness as is 
merely hearsay, will not be considered by the Court in its final deliberations. The Court has 
been very particular in confining all the witnesses to their own knowledge of the facts testified 
to by them, and will continue to exercise the same vigilance throughout the entire examination. 
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JOSIAH GETCHELL, WITNESS FOR GOVERNMENT. 

Int. 4. Were the files, furnished between those dates, hand-cut or machine-cot files ? 

Ans, Thej were part of them hand-cut and a part machine-cut files. 

Int. 5. Of whose manufacture were they, and what brands or makes did they bear? 

Ant. The machine-cut files bore the mark of the Whipple file, and the hand-cut file I 
don't recollect. 

Lit. 6. What is the diiSerence between a hand-cut and a machine-cut file ? 

Au9. The difference between a hand-cut and a machine-cut file is, the hand-cut file has 
a sharper edge, comes up more sharp; and the machine-cut file is a file that you scratch your 
hand over it and there seems to be no edge ; rather flat ; the edge of the teeth seem to be 
broken down or crippled down. 

Bu. 7. Which of these files will last the longer, — the hand-cut or the machine-cut 
file? 

Am. The hand-cnt files. 

Cross'Int. 4. Are not the twelve and fourteen inches the sizes mostly used in the 
general work of a large machine-shop ? 

Ans. They are. 

CrasS'Int. 5. That is particularly so in iron work, is it not ? 

Ans. It is. 

CroU'Int. 6. What proportion, do you think, of the files used are twelve and fourteen 
inch? 

An$. About two-thirds. 

Crass'Int. 7. In the blaoksmith's-shop those sizes are used almost entirely, are they 
not? 

Ans. I don't know as regards the blacksmith^shop the sizes of files they use. 

By the Court. Int. 1. Between the two sizes — namely, twelve and fourteen inch 
files — which of those two sizes, for the most part, were used, and in what proportion ? 
Ans. I should think about equal. 
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TWENTY-POURTH DAY. 

JAMES W. BICKNELL, WITNESS FOR GOVERNMENT. 

Tnt. 6. Were the files, to which you objected at that time, machine-cut files or hand- 
cut files ? 

Ans, They were machine-cut files. 

Int. 7. Of whose manufacture were they ? 

Ans. Whipple File Company. 

CrosS'Tnt. 21. Did you ever see the contract under which he was delivering files at 
that time ? 

Ans, I never did. 

Cross-InL 22. Did you ever know from him, or from anybody, that he was QOt 
limited by that contract to hand-cut files ? 

Ans, I did not. 

By the Court, Int. 2. In the lot of files referred to, were those marked " Sheffield " 
and " Pemberton " made by Whipple & Co., or elsewhere ? 
Ans. I suppose they were made by Whipple & Co. 

Further Cross- Tnt, Int. 1. Do you remember the sizes or kinds of Sheffield files you 
referred to ? 

Ans, J think twelve inch, flat bastard. 

Cross-Tnt. 2. That is the leading size that you used in the machine shop, was it not — 
twelve and fourteen inch ? 

Ans, We use more of that size than any otiier, I think. 

CrosS'Int. 3, Most of the English files bear the mark " Sheffield " upon them, don*t 
they? 

Ans, I have seen a great many English files with that mark on them. 



JAMES McCRILLIS, WITNESS FOR GOVERNMENT. . 

Lit, 2. What kind of files were used in the Charlestown Navy Yard prior to October, 
1862, — hand-cut or machine-cut files? 

Ans, A Whipple file. 

Int, 3. What kind of files were used in the yard between October, 1862 and July, 
1863? 
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Ans. I could not say any particular. There are a number of kinds I have seen the 
name on. I have seen *^ Sheffield/' I think it is. 

CrosS'Tnt, 1. What sizes did you use in your business? 

Ans, Most all sizes. Sometimes twelve inch mostly; and, whenever I had occasion, 
float files. 

Cross'lnt. 6. Of all the files used in the sliop, so far as your observation goes, was not 
a large proportion of them the twelve and fourteen-inch file? 

Ans. I should say twelve inch ; I could not say as to fourteen. The twelve inch file 
was used very frequent, — often. 

CrosS'InU 7. Do you remember how the twelve-inch files were marked ? 

Ans, I do not. 

Cross-InU 8. Between October, 1862 and July, 1863, did you use any hand-cut files? 

Ans. I could not say whether I have or I have not. We had some that I thought were 
part hand-cut and part machine-cut, but I could not swear positively. 

Cross-Int. 10. Where did you go when you went to help yourself to files ? 

Ans. I went where the files were kept. 

Cross-Int. 11. State where that was. 

Ans. In an office, as you go up the stairs, to the right. You get into a small room 
to the right, and turn to the left, — that is where they were kept. 

Cross-Int. 12. Is that in the machinist's shop or in the navy store? 

Ans. Machine shop. 

Cross-Int. 13. Do you know how long those files had been lying in that little room? 

Ans. To the best of my knowledge, three years they have been kept in that room. 
I think so, if I am not mistaken. 

By the Court. Int. 1. Is a twelve-inch file or a fourteen-inch file most used in the 
Navy Yard, — say, in the course of a year ? 

Ans. Twelve inch, to the best of my knowledge. 

SAMUEL J. M. HOMER, WITNESS FOR GOVERNMENT. 

Cross-hit. 1. You have sworn that some time between the 9th of October, '62 and the 
30th of June, '63, there was a lot of files laid out, as you suppose, for Navy Yard purposes. 
Can you swear, of your personal knowledge, what those files were, — whether English hand- 
cut files, American hand-cut files, or American machine-cut files ? 

Ans. My answer is, I cannot. I wish to say this, that I am unable to pick out that 
particular lot of files. I have stated that, all. along, I am unable to fix that particular lot in 
my own mind, and, therefore, my reply was, I cannot. 
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TWENTY-FIFTH DAY. 

WILLIAM H. STIMPSON, WITNESS FOR THE GOVERNMENT. 

Int. 1. What is your name, jour occupation in the Charlestown Navy Yard, and how 
long have you occupied your present position ? 

Ans. William H. Stimpson ; second clerk to the Naval Storekeeper ; have occupied 
that position since 1857. 

Lit. 2. State, if you can, from whom files were received at the Naval store between 
October, 1 862, and July, 1863 ? 

Ans. Smith Brothers & Co. 

Int. 3. Were files received from any others than Smith Brothers & Co. during that 
time ? 

Ans. No, sir. 

Int. 4. Look at that paper [exhibiting paper marked *' Ex. Y.''] and state what it iS| 
and in whose handwriting it is, independently of the signatures ? 

Ans. It is a requisition ; it is in my own handwriting. 

Int. 5. Does that requisition call for files, and if so, for what quantity ? 

Ans. It does — for forty gross. 

Int. 6. By whose direction was that requisition made out 7 

Ans. It was made out from custom. 

Int. 7. Who was the person that directed the making out of that requisition ? 

Ans. I cannot say as any one directed particularly to have it made out. 

Question repeated. 

Ans. I can answer the question in a different way ; that is, that I made the requisition 
out myself, for the Naval Storekeeper's approval, according to custom. 

Int. 8. Was the requisition made out upon the suggestion of any one, or merely on 
your own volition ? 

Ans. It is a loi.g time to go back ; I have no recollection whether it was suggested or 
not; yes. 

Int. 9. Before that requisition was made out, had you or not any conversation with 
Franklin W. Smith in relation to it ? 

Ans. I think I might have had. 

Int. 10. State, if you please, all that Was said by him respecting it? 

Ans. I think he said that it was time to have a quarterly supply requisition. 

Lit. 11. Was that all that was said by him on that subject? 

Ans. Yes, sir. 
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Int, 12. Did he or not suggest what the articles embraced in that requisition should 
be? 

Ans, I think he might — some of tlie articles. 

Int. 13. Did he or noi suggest the insertion of the forty gross of assorted files? 

Ans. No, sir. 

Int. 27. Why were not the different kinds and sizes of files required by the requisition 
of the 23d of October, 1S62, specified in the requisition, as they are in all other requisitions? 

Ans. In a quarterly supply requisition, we never did specify the sizes, but left it with 
the master machinife>t to designate what sizes he wanted. 

Int. 31. What quantity of files was on hand when the delivery of the 25th of October 
was made by Smith Brothers & Co. ? 

Ans. About twelve gross. 

Int. 32. Were the files delivered by Smith Brothers & Co. the only files received at 
the yard during the continuance of their contract ? 

Ans. I think they were. 

Int. 33. About what quantity of files were used in the yard, from October, '62, to 
July, '63 ? 

Ans. About eight gross a month. 

CrosS'InU 1. From the time you came into the yard, down to the time when you made 
this requisition of October, 1862, — quarterly requisition, — what was the custom to which 
you referred in your answer? 

Ans. The custom was to make out a requisition for all the articles that were actually 
needed in the different departments, for a quarter or for six months ; we called them quarterly 
supply requisitions ; it sometimes lasts longer than a quarter. 

Cross- Int. 3. Did the quarterly requisitions, after you came into the yard, from '57 
down to this one, call for the sizes and qualities of articles, — files and the like, — or were 
they made in the same manner as this quarterly requisition which has been shown you to-day 7 

Ans. In the same manner as the one that is on the table. 

Bfj the Court. Int. 6. Was it any part of your duties, as clerk in the storekeeper's de- 
partment, to make out requisitions without being limited as to the quantities of articles required ? 
Ans. Yes, sir. 



WILLIAM W. NICHOLS, WITNESS FOR GOVERNMENT. 

Int. 1. When did your employment in the Navy Yard commence ? 
Ans. I commenced in June, 1862. 
18 
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LiL 2. How long did it continoe 7 

Ans. Until the last of March or first of April. 196S. 

Lit, 3. Yoa were a quarterman in the machine shop, under Mr. Merriam 7 

An$. Yes, sir. 

Lit. 4. Did you, in your department, use files, and in what quantity per month 7 

Ans,^ Yes, sir, I did. I should think we used about thirty dozen in the month. 

Lit. 5. What kinds of files were furnished you, for use in your department, from the 
9th of October, 1862, until you left 7 

Ans. They were files that were manufactured by the Whipple File Company, called 
Whipple File ; they were twelve-inch bastard, as a general thing, and some of them were 
fourteen-incb bastard files, — flat. 

FRANCIS SISSON, WITNESS FOR GOVERNMENT. 

Lit.^ 5. About what time were they first delivered by Smith Brothers & Co. 7 

Ans. I should judge somewhere in the vicinity of 1861 or '62, — along there; I forget 
■ow; I can't recollect. 

Lit. 6. Did, or did they not, deliver Whipple files in their contract of 9th of October, 
1862 7 

An9k I can't recollect much about the files that were delivered at that time, but I know 
that we had files of that description delivered into the store, somewhere between 1860, '61, 
and '62 ; I can't recollect when they came, though. 

Lit.^ 7. Do you remember a lot of files that were delivered while Mr. Simonds was 
there 7 

Ans-. I da. 

Lit. 8. What kind of files were they 7 

Ans. I could not say. 

Lit. 9. Do you or not know whether there were any Whipple files in that lot 7 

Ans. I do not. 

Lit.^ 11. If it was your duty to have received those files, can you not tell us the kind 
ef files that were delivered under that contract 7 

Ans^ I cannot 

Lit. 12. What kind of files were in the storehouse between October, 1862, and July, 
1863? 

Ans. Well, I have seen the Whipple file, but I have seen two or three other kinds ; I 
can't call them to mind now ; we have some of Sanderson's files, I think, now on hand, and 
some of Greaves', that were there at that time. 
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iit. 13. What proportion of the Whipple file did you see there during that time? 

Ans. I don't know. 

InL 15. According to the beat of your recollection, what proportion of Whipple files 
were on hand during tliat time ? 

Ana. As near as I can recollect there was one-third. 

Jht. 21. Have you ever had any conversation with Franklin W. Smith in regard to the 
files delivered by him at tiie Naval store, under the contracts of Smith Brothers & Co. ? 

Ans. I have no recollection that I ever have. 

Cro$9'InU 1. If I understand you, wherever you spoke oi qutintities or proportions in 
answer to the questions of the Judge Advocate, — quantities of files, or the proportion of one 
kind of files to the other, — it was a mere guess on your part, you having no recollection or 
means of judging of the quantities of the different kinds of files that were in the store 7 

Ans. I have no recollection \ it is mere guess work on my part. 

By the Court, hit. 1. Of the files received, as stated by you, in the Navy store, do 
you believe any other person in tlve store knows what kind they were, and who else besides 
yourself ought to know or should know what kind of files that were so received in the store ? 

Am* Not any persons ; I believe Mr. Simonds, the man who checked them from the 
bill, knows more about it than any other man in the store ; the inspecting officer, if there is 
one or was one at the time, ought to know. . 

Int. 5. Do you know of any offers having been made, but rejected^ to favor this or that 
lot of contract goods being taken in the store 7 

Ana. I do not 



TWENTY-SIXTH DAY. 

JOSIAH DUNHAM, WITNESS FOR GOVERNMENT. 

Int. 2. What, if any, inspection was made of articles delivered by Smith Bros. 
& Co., for supplies at the Navy Yard, Charlestown, under their contract for the year 1863-4? 

Am. The inspection at the store of all goods, both theirs and others, was not 
much of any, — of hardware and other articles, sliip stores. I do not mean by that, iron 
that went to the machinist. 
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TWENTY-SEVENTH DAY. 

n. A. WISE, WITNESS FOR GOVERNMENT. 

Int. 1. What is your name and rank in the United States Navy 7 

Ans, H. A. Wise ; Commander in chief of the Bureau of Naval Ordnance. 

Int. 2. How long have you held the position of chief of the Bureau of Ordnance 7 

jin€. About a year. 

Bit. 6. Have your duties, or not, been such as to make you familiar with metals 
generally 7 

Ans. They have been such as to make me acquainted with metals generally. 

Int. 7. State, if you can, the relative value of Banca, and Straits or Revelly tin, for 
ordnance, or other purposes 7 

Thereupon the accused submitted the following paper: 

The Respondent respectfully claims that before the witness can be asked to testify as 
an expert, as to the qualities of tin or other metals, 

It is bis right to cross-examine him as to his qualifications to testify; — that this is the 
settled usage and practice of the Court. 

The Court was cleared, and decided to overrule the objection. 

Ans. Banca tin, — Dutch government Banca tin, is only made in the Dutch East 
Indies. It is mined and smelted there. It is the best tin known to the arts. It is superior 
to the Straits tin, because Straits tin has oxide of iron in it. You cannot roll Straits tin out 
to the same degree of fineness for foil as Banca. Banca is a softer tin, and although they 
prefer Straits tin in one of the arts, — that is, in making bells, it is the only instance where 
Straits is prefered to Banca, and then simply because there is more metallic ring to Straits, 
which has this oxide of iron in it. 

Int. 8. State, if you know, what is the percentage of the purity of the Straits or 
Revelly in comparison with the Banca tin. 

Ans. It may vary from 7 to 8 J per cent. The Banca has tlie advantage. The Banca 
is nearly absolutely pure and the Straits, or the English tin will fall from 7 to 8J per cent. ; 
tliat is, so far as my practical observations have gone. 

ht. 9. Which of the tins enumerated by you is preferable for ordnance purposes, say 
for bronzed cannon, etc. ? 

Ans. I should decidedly prefer the government Banca, were it not for the great 
expense above that of Straits tin. But the Straits tin answers our purpose very well in ordi- 
nary bronzed castings, whether for guns or for the appointments about a gun. But in all the 
finer solders, the Banca we only can depend upon, because the Banca takes up more lead than 
any other tins we know of in the re-melting. That is it. 
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Bit. 10. Tell, if jou know, the relative value in the market of the tins enumerated, dur- 
ing the year 1863? 

Ans. I think the Banca was from seven to nine cents more than the other tins per pound. 

LiL 11. Are you acquainted with the accused, Franklin W. Smith; and if so, in what 
connection ? 

Ans. I do not know Mr. Smith personally; I have seen him twice before this. This is 
the third opportunity I have had of seeing him. 

Int, 12. State what, if any reason you had for believing ^'iliat Smith Bros. & Go. 
have never delivered a single pound of Banca tin, although in one bill they charged Banca tin 
and delivered Straits," as testified to by you before the committee of the United States Senate? 

Thereupon the accused submitted the following paper : 

The Respondent objects to the question, because it calls for evidence not competent in 
itself, and not responsive to any matter introduced by the Respondent. 

Nor has it any tendency to prove er disprove any issue before the Court. 

Upon the examination of Commodore Missroon, ho was questioned as to his state of 
feeling towards the Respondent; and among otiier things, as to information furnished by him 
to the head of the Bureau of Ordnance. 

The evidence was collateral to the general issue, and was among the usual matters of 
cross-examination, when a party seeks to show the relation of the witness to the case, and 
the bias or prejudice of the witness. 

It does not open the inquiry what testimony Commander Wise gave, or his means of 
information when he testified; the object of the testimony was not to aflfect Wise, but 
Missroon. 

The Court was cleared, and decided to overrule the objection. 

Thereupon the accused submitted the followiug paper : 

The Respondent objects to the question because it assumes as a basis of the inquiry, 
that the Respondent, in a bill made by him, charged Banca tin, and delivered Straits tin, a 
statement which has not the slightest foundation in fact, and which the evidence before the 
Court shows was not the fact. 

Under the ruling of the Court, as Respondent understands, witness is permitted to give 
the grounds for testimony before another tribunal. 

It docs not follow, he submits, that a basis can be assumed for the inquiry, which is 
false in fact, and which the testimony of Missroon has shown it to be so. 

The Court was cleared, and decided that the objection be overruled, and the question 

be answered. 

19 
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TWENTY-EIGHTH DAY. 

HENRY A. WISE, RECALLED. 

Cron-InL 5. Hare you the original bill? (Referred to in letter read in Coart^of 29th 

February, 1864.) 

Am. I think I hare. , 

Crost-Int. 6. Please to produce it? 

(Paper produced by witness, which was read in evidence by counsel for the accused, as 
follows : 

Boston, May 16, '63. 
U. S. Navy Department,. 

To Smith Brothers & Co., Dr. 

AppV Ordnance. 

Bu. Ord'n. 

150 sheets Copper, 1982 lbs., a 38, 753 16 

2150 lbs. Ingot Copper, a 33, 709 50 

1349 « Zinc, a 9, 121 41 

449 '' Lead, a 10}, 47 14 

504| << Banca tin, a 56, 282 66 

26i " Rubber Binga (100), a 1.50, 39 38 

26} '' Brass Rods (} and | in.), a 54 per pound, 14 31 

28 " Bras& Wire, a 54,. 15 12 



Req. No. 384. $1982 68 

App'd, E. L. Norton, 

Navy Agent." 
Marked Exhibit A. A.) 

Cross'IfU. 7. Don't you know that the 504} pounds Banca tin, which you said in that 
letter were not Banca tin, was Banca tin, furnished by Smith Brothers & Co. under that 
requisition ? 

Ana. No ; I do not know it was Banca tin. 

Crou-Inu 8. Do you know that Commodore Missroon swore that it was Banca tin 
before this Court ? 

Ant. I have no official evidence on the subject. 
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Question repeated. 

I do not know it, except I have heard generally. 

Cro$$-rnt. 9. Have joa heard it from Commodore Missroon ? 

Ans. Yes ; in the first place from Mr. Train. 

Cro$»*InU 16. lu jour answer to the 12th iuterrogatory propounded by the Judge 
Advocate you say : ^ And he states that in case their firm had delivered Bevelly tin and 
charged Banca, he would cheerfully make the account all right and refund the money." Do 
you think that upon that statement you had a right to assume that either Franklin W. Smith 
or Beqjamin G. Smith admitted that they had delivered Reyelly tin and charged Banca price 7 

Ana, Tes. 

Croi$'InL 27. Did you ever melt down a pig of Banca tin ? 

Ans. I never did, but I have seen it melted. 

Cra$9-L^t. 28. Did you ever test Banca tin and Bevelly tin, when in a liquid state, by 
the residuum on the top of the liquor when hot ? 

Ans. I never did. 

Cfot^hu. 29. How do you get, then, your difference of 7 to 8^ per cent, in favor of 
Banca tin ? 

Asm. You will find it in the chemical authorities, where the analysis has been made by 
scientific men : to the best of my recollection that is about the average. 

. Cro^Int. 30. Please to state the authorities which you have consulted in reference to 
this subject, and which determined the difference to be that amount ? 

Ana. I think it will be found in the last edition of "Pursey's Metallurgy," and perhaps 
in other works upon metallurgy } 1 don't recall the names of the authorities. 

Question repeated. 

Ans. I have consulted every work within my reach on this matter of metals, and so 
far as my recollection serves me, the difference of per-centage was as I stated yesterday, 
between 7 and 9 per cent, in favor of Banca — 7 and SJ or 9 per cent. I can't remember 
the names of all these books ; different Cyclopsedias, Pursey's Metallurgy, and all standard 
works upon metals, with regard to the difference of percentage of purity. All the books 
contain something about it. 

Cross'hu. 31. Will you state the name of a single author of reputation who states the 
difference of purity to be fi*om 7 to 9 per cent, in some of the Banca tin as against the other 
tins? 

Ans. I cannot state the name of any author positively ; in fact, the authorities in the 
Encyclopedia Britannica are not given. 

Cross-Int. 32. Does the Encyclopaedia Britannica state the difference to be from 7 to 9 
per cent. ? 

Ans. I think it may. 
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CrosS'TnU 33. Do you know that it does ? 

Ans, I do not. 

CrosS'Tnt. 34. Do you know of any book that states it to be from 7 to 9 per cent. 7 

Ans. I have already stated that I do not, positively. 

Cross-Imt. 35. Well, I understand that you don^t know it practically, from your own 
labor in metals ? 

Ans, No. 

Cross'InL 36. Then you don*t know it at all, do you? 

Ans, I do not know positively, of my own personal knowledge, but I believe it to be 
about that diflference, as I stated generally yesterday. I gather this information from works 
on metals; and all workers in tin that I have conversed with (and we have a great deal to do 
with it in our own establishment) have been generally of that opinion — that the difference in 
purity was about from 7 to 9 per cent. It is impossible to state, of your own personal know- 
ledge, anything of this sort, because a chemical analysis might make it a quarter per cent, 
more or a half per cent. less, but I stated generally yesterday what I believed to be the differ- 
ence in purity; I can give you my reasons for it, but as to the practical analysis, I never 
made it. 

Cross-InU 50. Have you stated, withiu a year, to any person, that your knowledge in 
relation to the matter of tin was of a very recent acquisition ? 

Am, Something with regard to it I may have stated, but not of my knowledge with 
regard to tin ; that I have collected for a number of years past. 

CrosS'InU 51. Did you state, in substance, to any person that you did not know the 
difference between these tins, but that your attention had been called to the matter, and that 
you had been looking up the subject ? 

Ans, Well, I do not recollect. I may have said something of that nature. 

Cross-Int, 52. If you did so state, the statement was of course correct ? 

Ans, Certainly ; I meant it to be so. 

CrosS'InU 53. When you wrote to the Smiths that letter which has been put in evi- 
dence this morning, are you able to swear that you then knew that no Banca tin had been 
delivered by them ? 

Ans, I do not swear positively that no Banca tin had been delivered by them. I 
state my belief. No. I am not able to swear positively to that fact. 

Cross- [nt, 54. When you sent that letter, and enclosed in it the bill, or copy of the 
bill, which has been introduced and read this morning, had you the knowledge that they had 
not delivered Banca tin under that bill, as charged ? 

Ans, 1 had not at that time. I sent this bill to Mr. Smith, because he said that he 
would refund the money in case Banca tin had been charged for Straits. 
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Cross- hi. 55. Then jou sent the billwith the view of calling upon the Smiths to 
refund the money, because Banca tin had been charged and not delivered 7 

Ans. Yes. 

Crass'lnt. 56. Then if fianca tin was delivered, as charged, the claim you made upon 
them was an unjust claim, was it not ? 

Ans, In case they had delivered Banca tin it would seem to bo unjust to demand the 
money back from them if it had been charged at a fair price. 

CrosS'InU 57. Then you wrote that letter, making that demand, in ignorance of the 
grounds upon which the claim was made ? 

Ans. I did not. 

Cross'IfU. 64. Are you familiar with the rule of law which forbids a witness to testify 
mere hearsay ? 

Ans. I am not familiar with that law. 

CrosS'Int. 65. Do you know that in legal tribunals, courts of justice do not receive 
declarations of what are said by third persons in the country ? 

Ans. I am not acquainted with that rule. 

CrosS'fnt. 66. Upon the question whether you had prepared the questions which were 
to be put to you and the replies which you were to make, you considered it a fair and honest 
explanation to state a transaction which had been reported to yon by the stenographer upon 
another subject-matter ? 

Ans. I considered it perfectly fair and honest. 

Cross'lnt. 67. Did you prepare your own questions and answers here ? 

Ans. No, sir. 

CrotS'Int. 68. Do you mean to say that you did not suggest to the Judge Advocate the 
form in which these questions should '"be put, and the subject matter in relation to which they 
should be put ? 

Ans. I did not. > • - : 

Cross'InU 69. Did not the Judge Advocate consult you in open Court, this morning, in 
relation to the question whether a particular branch of inquiry should be pursued in the 
investigation, while you were Hitting in your scat? 

Ans. I now recollect he did say something to me on that subject. 

Cross'Tnt. 70. Was not your opinion taken whether that investigation should be 

pursued ? 

Ans. My opinion was not taken, I should suppose, from what has transpired since. 
Cross-InU 71. Was your opinion given? 
Ans. Yes, sir. 
20 
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Thereupon the accused submitted the following paper: 

^^ The Bespondeut submits that a witness has no right, by way of explanation, to state 
matters of hearsay, and that so much of the answer of the witness as is hearsay should be 
stricken from the minutes of the reporter, and upon this he asks the ruling of the Court." 

The Court was cleared, and decided that what has been stated by the witness cannot 
be expunged from the record, but the Court will not regard hearsay answers in their 
deliberations. 

Cross-hit. 75. Are you aware that a letter was written by Mr. Franklin W. Smith, 
under date of May 21, '64, to Hon. John P. Hale, Chairman of the Senate Select Committee 
on Naval Affairs, containing the following sentence: '^Sir, — I am surprised at the testimony 
which I have seen to-day, with the copfimittee, of Captain Wise, as to sales by us of boiler iron 
and tin especially, and a few articles of trifling value and quantity " ? 

Ans, I never saw, or heard of, the letter till it appeared in print, with the report of 
the Committee on Naval Affairs. 

Cross'Tnt. 76. You 6nd that letter in tlio report of the Senate Select Committee on 
Naval Affairs, of which Mr. Hale was chairman, do you not? 

Ans. I have the printed letter before me in the report. 

Cross'lnt. 77. It makes part of the report, does it not? 

Ans. I have the printed letter before me in the report. 

Cross- Int. 77. It makes part of the report, does it not? 

Ans. It is printed in the report, but does not seem to have been sworn to. 

Thereupon the accused offered in evidence, and read aloud, from pages 216 and 217 
of the report of the Senate Select Committee on Naval Supplies, of the first session of the 
Thirty-eighth Congress, Cong. Rep. 99, a letter, dated Washington, May 21, 1864^ from 
Franklin W. Smith to Hon. John P. Hale, Chairman of the Senate Select Committee on Naval 
Affairs. 

Cross-Int. 2. In what formation is the tin, known as Banca tin, discovered ? 

Ans. I do not know the geological formation. 

Cross-Int. 3. Do you know whether the Banca tin, or not, is obtained from rock by a 
process of breaking or grinding ? 

Ans. It is. 

Cross-Int. 4. Are you as confident on that point as you were upon the other matters 
of which you have testified in relation to tin ? 

Ans. I am. 
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CrosS'Int. 5. Then you do not understand that Banca tin is found already washed from 
the rock in deposits ? 

Ana, I do not. 

CrotB-InU 8. I would like to know whether the distinction which is usually spoken of, 
both among commcroial and scientific men, between Cornwall tin and the Banca tin, is not the 
difference of formation in which it is found ; that is, the Cornwall tin being ground and 
pounded from the rock, and the Banca tin found already washed out from the rock ? 

Ant* I am unable to state ; I am not a geologist. I know the product when it is once 
produced. 

CrasB'Lu. 9. To what kind of tin do they apply the term '< block," in Cornwall ? 

Ans, It is according to the form in which it is run, — slab tin, pig tin. 

Cro89-lnU 10. Then the name does not depend upon the formation from which it is 
taken? 

An$. I do not know whether it does or not. 

Further Crota-Int 10. Do you not understand the difference between Banca and Straits 
to be a mere difference of smelting ? 

Ans. There is no difference in the process of smelting between the two ores. 

Cross'InL 1 1. Then the Banca tin has not been melted a second time in order to bring 
about this purity ? 

Ant. There is no great necessity of re-melting it after it has been once smelted, but 
the process of smelting may be carried to a certain refinement to make it pure. 

Cross-Bit. 12. Is not the difference between Straits and Banca tin the difference in the 
process of smelting, or the perfection to which that process has been carried ? 

Ans. I should say it was. 

Cross- flit, 13. Were not Straits — Revelly — formerly included and known in the 
history of metals as Banca tin, or Malay tin ? 

Ans, Not during my recollection ; they called it generically Malacca tin. 

Cross'biU 14. Not supposing that your memory embraces the whole history of tins, I 
repeat the question. (Question 13th read to the witness.) 

Ans. I repeat, not to my recollection — my own personal recollection. 
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TWENTY-NINTH DAY. 

WILLIAM W. W. WOOD, WITNESS FOR GOVERNMENT. 

Lit. 2. Were you recently attached lo the Charleslown Navy Yard ? If so, on what 
duty, and during what period of time ? 

Arts, I was ordered as Chief Engineer cf this yard, June 13, 1863, — remained 
attached to the yard in that capacity until March 24, 1864, during which time, however, I was 
a member of a Board, a special Board, sitting in the city of New York, for several months. 

Alt. 3. State what you know as to the amount and kind of files on hand in the Naval 
Store in the Gharlestown Navy Yard, about the time you entered upon your duty as Chief 
Engineer ? 

Thereupon the accused submitted the following paper: 

'* The Respondent objects that as the delivery of files was made by him under the con- 
tract of Oct. 9, 1862, on the 2dth Oct. 1862, the question calling for the amount of files on 
hand on June 13, 1863, and subsequently, is too remote to be competent evidence." 

The Court was cleared and decided to overrule the objection. 

Ans. I examined a portion of quite a large quantity of files that had been delivered 
and received in the naval store and on hand» about that time. The exact amount I do not 
exactly remember, as to weight or per dozen, but it was quite a large quantity, I should say, 
seventeen or eighteen hundred pounds — probably a ton, more or less — a large pile of them, 
two or three feet high, and quite scattered round the floor ; I should judge that there was a large 
cartload of them, at all events. 

Lit. 4. What proportion of the files were of the Whipple Manufacturing Company, as 
far as you could judge ? 

Ans. As far as I examined, they were all of that brand, as well as I recollect. 

CrosS'Int. 2. Will yon have the kindness to give us the sizes and kinds of files that 
you found on that examination ? 

Ans. So far as the kind is concerned, I frave already answered that question. The 
sizes probably were the ordinary sizes used ui machine shops, — twelve, fourteen, and some 
eighteen-inch among them. I am not positive about the eighteen-inch size ; but they were the 
ordinary sizes used in the machine shop. 

CrosS'Int. 4. Do you know that any file that you saw upon that examination was one of 
the files delivered by Smith Brothers & Co., under their invoice of Oct. 25, 1862? 
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Am. I do not know that those files were delivered under the invoice you mentioned. 
I do not know that they were delivered by Smith Brothers & Co. 

By the Court. Int. Were the files which you examined machine-cut files ? 
Ans, I think some of them were hand-cut, and others had the appearance of being 
machine-cut. To the best of my recollection, though, they were machine-cut files. 



EUGENE L. NORTON, WITNESS FOR GOVERNMENT. 

Int. 1. Produce and read to the Court any original requisition made upon you by the store* 
keeper of the Charlestown Navy Yard, and approved by the commandant for anchors, daring 
the month of May, 1864? 

Ans. I hold the requisition in my band : 

No. 7045. U. S. Navy Yabd, 

Boston, Mass., May 12th, 1864. 
Sir : There is required for shipment to South Atlantic Blockading Squadron Bureau, 
Equip't and Recruiting. 

5 Anchors, weight 300 pounds each. 

5 « « 400 " " 

5 " " 500 « « 

6 " " 600 " ** 
6 " " 700 " " 
6 « " 800 " " 
6 " " 1,000 « ** 

8 " from 1,000 to 1,600 pounds each. 

6 " weight 1,500 pounds each. 
6 " 2,000 pounds ; 6 do. do., 2,500 pounds. 
6 " 3,000 « 6 " 4,000 " 
2 " 9,0U0 " 6 Chains, IJ inch each. 
2 Chains, IJ each; 24 Kedge Anchors. 
Approved. Immediate use. 

S. H. STRINGHAM. 

JOSIAH DUNHAM, Naval Storbkbbspeb. 

To the Navy Agent, Boston. 

21 
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The same was put in evidence by the Judge Advocate, and marked, ExhibitxBB. 
Thereupon the accused submitted the following paper, which was by permission of the 
Court, placed upon the record as follows: 

"The Respondent objects that under the requisition produced and read, the Respondent 
did not become a contractor within the meaning and scope of the statute of ITth of July, 1862, 
and that the Honorable Court has no jurisdiction of the subject matter referred to in said 
requisition. Having already stated briefly, the reasons upon which the objection was based as 
to the 4th specification, he does not desire to re-argue the case at this time, but files the objec- 
tion to prevent the supposition that he intends to waive the objection heretofore made." 

Int. 2. What, if any, eflForts did you make as Navy Agent, in order to obtain proposals 
for the delivery of the supplies therein required ? State particularly. 

The counsel for accused submitted the following paper : 

'' Respondent objects that the question is immaterial, and no evidence can be competent 
except what took place between the witness and this Respondent." 

The Court was cleared, and decided to overrule the objection. 

Ana, I placed the requisition in the hands of my messenger, instructed him to apply to 
the principal dealers in my knowledge, for prices for the articles. 

Int. 3. From whom did you receive bids for these articles ? Exhibit and read the 

same. 

Ans. I received bids from Whiton Brother & Co., Joseph Nickerson & Co., George 
Curtis, Samuel Hill, Smith Bros. & Co. 

Witness reads the bids aloud, as follows : 

"Boston, May 19, 1864. 
E. L. Norton, Esq., 

Navy Agent, BostoUj 
Sir, — We have the following iron stock anchors on hand, which we can deliver this 
week, to the yard, at fifteen cents per pound. 

1 of 1,400, 3 of 900, 1 of 600, 5 of 300, 1 of 1,000, 4 of 500, 2 of 400. 
We can also deliver at the above price, from three to four tons per week, of iron stocked 
anchors, from 300 to 2,500 pounds, for the next ten weeks. If we are notified, the same would 
be excepted at once. 
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We have also ready for immediate delivery, if required, 

90 fms. IJ in. proved stud cable, ) ^^t 
90 " l\i " " " " 5 * 

Also of second-hand cable, good as new, and open to inspection. 

165 fms. 1 J proved stud cable. ') 
120 " If " ♦' " VIO 
120 " 1^% " *' ^ } 

Yours very truly, 

JOS. NICKERSON & CO.*' 



Navy AoiafT's Office, 

Boston, May 18, 1864. 

I offer to furnish and d^eliver, at the Navy Yard, Charlestown, the following iron stock 
anchors : 

694, 810, 1,013, 1,041, 1,261, 
At fifteen cents per pound (15). 

GEORGE CURTIS. 
fVitneis: This memorandum in my own hand. 

Boston, May 20th, 1864. 
Hon. E. L. Norton, 

Navy Agentf 
Sir, — We offer to furnish the anchors required, Requisition No. 7,045, at fifteen cents 
per pound, sufiBcient to cover the whole requisition, with the exception of five already purchased 
by yourself. (One or two of " Trautman's " patent, of about 9,000 pounds, to be included at 
same price.) 

We also offer, one or moref proof chainSf li inch a 12 J cents; and two IJ in. proof 
chains a 12} cents. 

Yours most respectfully, 

SMITH BROS. & CO, 

Anchors, best merchant quality, per memorandum, deliverable in equal quantities, each 
month after June, up to January next, when all to be completed a sixteen cents per pound, cash. 
Stud cables o 12J cents, as per memorandum. 

WHITON BROTHERS & CO. 

Witness. That is all, I believe. 
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Int. 4. Which bids, if any, were accepted by you ? 

Ans, Bids of Mr. Curtis, Mr. Hill, Smith Brothers & Co. 

Lit. 5. What, if any, notification did you give Smith Bros. & Co., that their bid was 
accepted ? 

Ans, I gave them verbal notification that their bid was accepted in part. 

Int. 6. To what member of the firm ? 

Ans. Mr. F. W. Smith. 

Int. 7. Are you able to state from the requisition itself, what portion of the sum was 
awarded to Messrs. Smith Bros. & Co. If so, please point out to the Court? 

Ans. All of the anchors, with the exception of tliose ofiered by Mr. Curtis. 

Int. 8. State what, if any, deliveries were made by Messrs. Smith Bros. & Co., under 
their bids. 

Alls. I cannot state, of my own knowledge, what anchors were delivered, as I did not 
see any deliveries. 

Int. 9. Please produce and read to the Court any bill that was presented by Messrs. 
Smith Bros. & Co., for anchors delivered by them, under that agreement ? 

Witness produced a paper and read it aloud, as follows: 

Boston, May 31, 1864. 
U. S. Navy Department, 

To Smith Bros. & Co., Dr. 
S. A. Blockading Squadron Bill Equipment. 

1 Anchor a 388, 274, 270, 320, 384, 1,636 pounds. 

1 « "452,428,412,394,484, 2,170 " 

1 « "502,508,506,521,525, 2,562 " 

1 " " 194,191,205, 237, 170, 133, 140, 88, 257, 174, 

159, IGl, 158, 252, 157, 226, 180, 109, 224, 85, 

96,256,100,173, 4,185 " 

1 " "4,015,3,582,3,606,3,956,3,196, . . . .18,355 " 
1 " " 350, 548, 631, 686, 835, 797, 990, 1,000, 1,002, 

1,486, 1,555, 1,162, 11,242 

1 " " 645, 700, 1,681, 1,925, 2,230, 2,474, 2,630, 2,800, 

4,395, 19,480 

59,630, 15 8,944.50. 
$8,944.50. 
No. 7,045. 

Approved. E. L. NORTON, Navy Agent. 
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Int. 13. Were any payments made to Smith Bros. & Go., on account of said bill? 
Ans. I believe not. 
Bit. 14. Do you or not know? 

Ans, I tbink I should know, but I cannot state positively, without examining my books. 
Int. 15. You believe not. State why no payments were made. 

Aiu, Because no vouchers have been rendered to my knowledge, that I am aware of; 
no vouchers properly approved have been rendered to my knowledge. 
Int. 16. Is that the only reason ? 
Ans. That is the only reason. 

Cross-Int. 2 Do you know the fact that they were unable to fulfil their contract with 
the government because they were arrested and confined in Port Warren ? 

Ans. I know there was complaint made that the anchors were not forthcoming, and 
that I applied at the place of business of Smith Brothers, and was informed by their clerk, Mr. 
Daniels, that he could not fill the requisition, because his principals were in prison, and he did 
not know what he ought to do under the circumstances. 

Cross'Int. 4. Did you or not know that Smith Brothers bad purchased of Mr. Barnes 
the anchors which they were to deliver under this contract ? 

Ans. 1 was so informed by Mr. Barnes. 

CrosS'Int. 6. Now will you please to state the reason which Mr. Barnes gave for the 
non-delivery of the anchors ? 

Ans. He gave me two reasons : one was that a portion of the anchors were detained 
at the custom-house in Portland, by the Collector ; another was that the contract with him was 
for a large amount, and he did not dare to deliver the anchors under the circumstances. 

CrosS'Tnt. 7. Did he state the circumstances ? 

Ans. He did. 

Cross-Lit. 8. Please state all that he said ? 

Ans. He said that Smith Brothers had been arrested, and that it had afiected their 
credit; he did not know whether they would be able to pay for the anchors or not, and he could 
not afford to lose the amount. 

By the Court. Int. 1. In this transaction did you conform to the article No. 7, of 
instructions to Navy Agents ? 

Ans. I would like to have the article read. 

(The article referred to was thereupon read aloud to the witness. ) 

Witness : I consider that the question is simply to me whether I am honest or not, or 
whether I have been honest in the discharge of my duties ; — I am not on trial and not accom- 

22 
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panied by counsel, but I can answer the question. I answer that I did comply with the article 
fully, or rather that I did not violate the article. 

S. H. STRINGHAM, WITNESS FOR GOVERNMENT. 
The Judge Advocate read in evidence the following paper, marked "Ex. G. G." 

(COPY.) 

U. S. Navy Yard, Boston, > 

Commandant's Office, July 27th, 1864. J 

Gentlemen, — ^You will make a strict and careful survey, reporting the result to me in 
duplicate, of the anchors received for shipment to the South Atlantic Blockading Squadron : 
they appear to be old and much worn. 

Respectfully, your obedient servant, 

(Signed) S. H. STRINGHAM, 

Commandant. 

Captafn Alfred Taylor, Naval Cons., W. L. Hanscom, Master, F. W. 
MooRES, Mr. Blacksmith, J. D. Wiggin, Navy Agent, Boston. 

Thereupon the following, from paper marked *•' Ex. G. G." was read in evidence : 

Navy Yard, Boston, July 27th, 1864. 

Sir, — In obedience to your order of this day's date, we have held a strict and careful 
survey upon eight anchors, received for shipment to the South Atlantic Blockading Squadron 
and respectfully report that we find them all old and worn anchors, some of them repaired in 
a manner which has rendered them unsafe in heavy weather, and none of them in a new and 
merchantable condition. The marks of the weight on seven of them obliterated. 

We are very respectfully, sir, your obedient servants, 

(Signed) ALFRED TAYLOR, Captain. 

W. L. HANSCOM, Constructor. 
P. W. MOORES, Mazier. 
J. D. WIGGINS, Master SmUh. 
Rear Admiral S. H. Stringham, Com'g N. Station. 

CrosS'Int. 2. Did you report to the department the result of that survey ? and if so 
please furnish us with a copy of that report. 

Ans. A survey was sent to the department, and in addition to that, 1 called the atten- 
tion of the department to the other anchors furnished on that requisition. 
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Cros8'Int. 3. You have a copy of the order transmitting that survey, have you ? 

Am. Yes, sir. 

Cro89-Tnt. 4. Do you know when these anchors were delivered ? 

Am. I only know the day I saw them. 

Cross- Int. 5. Do you know if there was any survey of the anchors? 

Ans. I do not think there was an inspection. I do not know of my own knowledge. 

Cross-Int. 6. Did you have a conversation with Benjamin 6. Smith in relation to the 
anchors ? 

Ans. I do not know the gentleman *s cliristian n^me : one of the firm of Smith Bros. 
A Co. I had a conversation respecting them with, in my office. 

Cross-Int. 7. These anchors then were rejected ? 

Am. When the order of the survey came to me, I sent it to the storekeeper, informing 
him the anchors would not be received, and to ask Mr. Smith to have them removed from the 
yard, and to furnish other anchors. 

Cross-Int, 8. * Then they were not paid for by the government? 

Am. I do not think they were. 

Cross-Int. 9. Arid they were taken away by Smith Bros. & Co. ? 

Am. Yes, as all rejected things are. I took it for granted they were. In the usual 
way of the business of the Navy Yard, they went through the storekeeper's department. 

In explanation of his answer to the fifth interrogatory, on cross-examination by counsel 
for the accused, to state : '^ I asked the inspecting ofiicer if he had inspected them, and he 
said 'No;* and then I said, ' Would you pass such anchors as these?' and if he had inspected 
the others that had been shipped ; and he said a number had gone and he had not seen them. 
I applied to have him relieved." 

Thereupon the Judge Advocate made a motion : 

That the portion of the explanation of the last witness which recites what the inspector 
ofiicer told him, being hearsay, shall not be regarded in making the findings of the Court. 

The accused then submitted the following objection to the motion, which was read : 
The Respondent submits that it is his cloar right and privilege, whenever a witness, by 
way of explanation or otherwise; is proceeding with the statement of incompetent matter and 
prejudicial to him, respectfully to interpose by his counsel and prevent the making of such 
answer and the entry of such improper matter upon the record. His counsel, in so doing, he 
concurs to be in the discharge of their sworn duty to him, and acting with all fidelity to the 
Court. In such discharge of their duty, his counsel may justly claim the consideration of the 
Court. He conceives it to be no reparation to him, and no preservation or recognition of his 
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Int. 30. Did or did not the person who wrote the affidavit, after having written it, read 
it over to you, and make such alterations in pencil as yon dircctody before it was sworn to ? 

Arts, He did not. 

Int. 31. Did or did not you deliver at about one time in the Charlestown Navy Yard, 
thirty-nine anchors, under that requisition ? 

Ans. I think I did deliver about thirty-nine at one time. 

Int. 32. State how many of that lot of thirty-nine anchors were what you denominate 
as old, if any. 

Ans. I don't know if any. 

Int. 33. Did, or did you not, in the affidavit previously alluded to, swear as follows : 
" I delivered at the Boston Navy Yard thirty-nine anchors, of an aggregate weight of ten 
thousand five hundred and fifty-three pounds, as part of the above order. My impression is, 
that two or three out of this lot were second-hand anchors; they had been painted over, and 
a casual observer could not tell them from new anchors " ? 

Ans. I think I did. 

Int. 34. Is, or is not, that true ? 

Ans. I do not think that I could swear to any such thing as the anchors being so, 
because I do not know. 

Question repeated. 

Ans, I answer that, that I don't know. 

Int. 35. Were you, or not, satisfied at the time the statement was made that it was 
true? 

Ans. I was not, because I wanted to say more there, and he said, " No matter 
about it.'* 

Int. 36. Why, then, did you swear to the statement? 

Ans. Because he said there was nothing that amounted to anything. 

Int. 37. What more did you wish to say with regard to that extract already read 
to vou? 

Ans. I did not think that was right, anywhere near. He did not ask me any ques- 
tions. I did not think that was right at the time. 

Int. 38. Wherein was it not right? 

Ans. Because he sat down and read it over and wrote what he had a mind to, and I 
told him about a great many things, and he said it did not amount to anything. There were 
things there stated that there was nothing of truth in. 

CrosS'Int. 1. Where was this examination about which you have been interrogated by 
the Judge Advocate ? 
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Ans. It was up by the Court House; up stairs; up three or four floors — three or 
four stairs. 

Cro8S'InL 2. Who was the persDn who examiaed you? 

Ans, I do not know his name. 

Cross'InU 3. How came you to j^o there ? 

Ans, He sent down a written notice — the paper in a letter. 

Cross- Int. 10. Who was present when you got into the office? 

Ans. I think tliere was no man but him, and one man^ an officer, sat there. He 
8oon called in another man by ringing a bell. 

Crofs-Int. 13. Was tliis paper made at the first, the second, or the third interview that 
you had wiili him ? 

Ans, I think it was made at tlie third. 

CrosS'Int, 14. Have you stated to the Court all the objections you made to signing that 
paper ? If not, please state the whole of them ? 

Ans, The objections that I made to signing that paper were, that he sat down 
there, and took and read off all this stuff, and if I said anything about it, be said that would 
not make any difference, and he read off what he wanted. He called another man to write, 
and I told him it was not right. That was all the objection I made. He read it off; another 
man wrote it. 

CrosS'Int, 15. Then this was it; one man dictated another man what to write — told 
him what to write ; the other man wrote down what the other directed to write, and thereupon 
yon were required to sign it. Is that so ? 

Ans, That was so. 

CrosS'Int, 16. How long have you been dealing in anchors? 

Ans. I have been dealing in anchors for other folks and myself for about fourteen 
years. 

CrosS'Int, 17. Have you sold, and do you sell anchors and chains to the principal ship- 
chandler houses in Boston ? 

Ans, A good many of them. 

Cross-bit, 18. Will you name the houses to whom you have sold? 

Ans, Curtis — Franklin'^ Curtis; Fearing & Rodman; Fearing, Thatcher & Co.; 
Whiton & Brothers; J. Baker; Judah Baker; Rider &, Hardy, and Joe Nickerson & Oo., and 
quite a number of others. 

Cross-Int, 19. Your sales include both new and old anchors? 

Ans. They do, sir. 

Cross-Int, 20. Don't you sell anchors and chains that have been used, for A No. 1 
ships ? 
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Ans. I do, sir. I suppose they have been. 

Cross-InL 21. Was the anchor to which you refer as having been selected by the 
inspector that came over to your place of business to select the anchor, a new anchor, or one 
that had been used ? 

Ans. I suppose it had been used. I do not know. I could not say as to that. 

Crosf'Int, 22. Was it an old anchor, out on the wharf, rusty and exposed to the 
weather ? 

Ans. It was an anchor that had been exposed to the weather, and it was some inisty. 

Crass-lnU 23. Are not many anchors tliat have been used precisely as good according 
to their weight, for use, as new anchors ? 

Ans. Our best merchants of Boston, say they are better, because they have been 

tried. 

Cross-bit. 24. Will you tell the amount of your sales of anchors and chains in any 

year? 

Ans. I could not say exactly, but somewhere between three and four hundred thou- 
sand dollars a year. 

Crois-Int. 29. What was the conversation with Mr. Benjamin G. Smith in relation to 
the quality of this lot of anchors ? 

Ans. He wanted good anchors; what would be satisfactory to the government. 

Cross-Int. 30. Did he not say that he wanted you to deliver none but the best quality 
of anchors? 

Ans. I would not be certain; I think he did. 

Cross-bit. 31. Hasn't he often charged you to deliver none but the best anchors — the 
best quality of any goods ordered for the yard ? 

Ans. I think he has; he wanted everything to be right to pass examination. 

Cross-bit. 32. Did either of the Mr. Smiths ever seef the anchors that you delivered 
under this arrangement, to your knowledge ? 

Ans. I think they did not. 

Cross-bit. 38. When were the nine anchors delivered that were rejected ? 

Ans. I think they were delivered the day after, or about the time that Mr. Smith Bros, 
were put down at Port Warren. 

Cross-bit. 39. Are not the houses named as those to which you have sold anchors and 
chains the most respectable ship chandlery houses in Boston ? 

Ans. Yes, or in New York either. 

Cross-bit. 40, Will you state to whom, after the eight anchors were rejected, you sold 
them ? 
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Ans. One wa8 sold to Captain Thompson of the Kennebunk; price, sixteen cents ; 
and one was sold to Gardner — I forpret the man's name. I can tell by the book, but I cannot 
state the names? here. 

Cross- Int, 41. Will you examine the book, or produce it, and ^ve us the names, at 
your leisure? and the prices for whicli the ancliors were sold? 

Ans, Yes, sir. 

Cross-bit. 42. Have anchors anc chains been very scarce during the last two or three 
rears ? 

Arts, For the past year they have been very scarce indeed. 

CrosS'Int. 46. You liave spoken of those eight ancliors as having been painted, so that 
a casual observer could not see that they had ever been used. Will you state what the quality 
of those anchors was? If you had painting done, will you state how they appeared before 
you painted them — all about it ? 

Ans, The anchors were good as far as I know. 

Cross-Lit, 47. Were they painted by your direction ? 

Ans. I do not know whether they were or were not. 

CrosS'Int, 48. Don't you paint all your stock of anchors that arc exposed to the 
weather, to preserve them from rusting ? 

Ans. I do, when I can. 

CrosS'Int, 49. Did you paint these eight anchors, or cause them to be painted, intend- 
ing to conceal their true character from any purchaser who might desire them ? 

Ans. I did not. 

Re-Direct Int. 1. You have stated in answer to a question on cross-examination, tliat 
one man dictated to another man what to write. In making that affidavit, did you or not make 
a statement to the man who dictated what was written, before it was written, respecting the 
anchors you have testified to have been delivered by Smith Bros. & Co. ? 

Ans. I talked with him the same as any one of us would talk to one another when we 
come into a place. 

Int. 2. Was anything written down by him which you yourself did not state to him 
before it was written ? 

Ans. I think there was. 

Int. 3. Will you state what it was ? 

Ans. There are a good many things on that paper that I could not tell ; — different 
things about anchors, about blacking anchors, etc., and about the number. [Witness takes the 
affidavit.] ** New and second hand," he states here, — one place. 

24 
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Int. 4. Then I understand you to say you did not state to liim that you sold articles of 
ship-chandlery *'both new and second hand? " 

Ans. I did state tlmt I sold both new and second hand. At " the 30th of May, 1864 " 
— I did not state tUat I knew the times; he stated all the times himself, and about the number 
of pounds ; and Mr. Laphau), the Inspector of the Charlestown Navy Yard, inspected the 
j^oods that were delivered." I did not know about his doing that; and another thing, about 
the board of surveys; I knew nothing about the board of survey.^. "Overhauled and painted/» 
I did not state any of this to him; he merely stated it himself. I did not state a word that is 
on here; I don*t think he asked me any questions about it at all; he read off what he had a 
mind to himself. 

fnt, 6. With these exceptions, which you have pointed out, is the affidavit true ? 

Ans, How do you mean true ? If I am at liberty to speak, I would just like to tell you 
how it was done. 

Int. 6. Will you point out all the exceptions? ^ 

Ans. I do not think I can, becanse I am not able to. 

Int. 7. Can you tell us precisely what you told to the man who wrote that affidavit for 
you, before it was written ? 

Ans, I don't think I could tell you everything; it would be impossible. 

Int. 8. Then how are you able to say now, that there are things on that affidavit which 
you did not tell ? 

Ans. I think there are. 

Further Cross-Int. 1. Did you ever have any conversation with this Mr. Smith, Mr. F. 
W. Smith, in relation to the quality of these anchors? 

Ans. I think I have, and he wanted good ones. 

Cross- Int. 2 Did he say anything more than that about the anchors any way that you 
recollect ? 

Ans. I do not know that I do at the present time. 

Cross-Int. 3. Under this contract with Smith Brothers, did you intend to deliver any 
but good anchors to the government ? 

Ans. I did not intend to deliver anything but what was good, because I did not sup- 
pose the Inspector would take anything but what they would be satisfied with. 

Cross-Int. 4. You said a few momerits ago, in answer to a question by the Judge Advocate, 
if the Court would permit you, you would like to state how the thing was done: I would like 
to have you make that explanation in relation to the taking of the affidavit, now? 

Ans. He had sent down for me two or three times — a couple of times. Well, I 
went, and went in and took a seat, and we talked about a good many things before we took 
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this affidavit — quite a number of times; then he set down to a table, and talked this off, and 
the other man sat down at the other table and wrote it. He did n*t ask me any questions at 
all only went on and wrote and read it oflF himself. 

Further Cross-Int. 1. I suppose you went to Quebec after anchors on account of there 
being a scarcity in the United States? 

Ans. I did, sir; and should have delivered them into the Navy Yard had not Smith 
Brothers been down on the Island — or part of them. I bought new ones ; the new ones I 
bought, I should. 

CrosS'Int. 2. You mean by the " island " Fort Warren ? 

Ans. Yes, Fort Warren. 

CrosS'InU 3. Did you know the stock of anchors on hand in the country, before you 
went to Quebec ? 

Am, I did, sir; I went twice; this was the last time I am talking about that I went 
to Quebec. 

(By the Court.) Int. 3. Were you or not forced to sign that paper, and could you not 
have declined to sign it, if so disposed ? 

Alts. I do not know ; I suppose that is a matter of law. They told me they wanted 
me to sign it. I told them I would not sign that paper without making rejections in it. They 
said it would not make any odds, I did not resist. If I had, I suppose they would have forced 
me. I suppose I was forced to sign it ; I suppose so — I do not know. I do not know what 
they would have done to me if I had not signed it. 

Question repeated. 

Ans, I suppose I had a right to decline. I was not forced ; there was no forcement. 
He said he wanted it signed ; I believe that was just what he said. 

Fnt. 4. What forcible means, if any, were adopted, to cause you to sign that paper ? 

Ans. He said he wanted it signed — that is all. 

Int. 5. How did the person who drew up the aflBdavit obtain the information which 
he embodied in the affidavit ? 

Ans, By this man that read it ofiF; the other one wrote, talked it, and read it oflF. 

Int. 6. Did Mr. Franklin W. Smith ever view the anchors in your presence, previous 
to tht'ir delivery ? 

Ans, Not that I know of. 

Int. 7. You say that you might have declined to sign tliat affidavit, if so disposed. 
What was your reason for not exercising that right? 
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Ans. I thought if it was not going to amount to anything I had better do it than to 
have any trouble about it. 

Int. 8, Had you any apprehension of force or coercion to make you*do so against 
your will or consent ? 

Ans. Nothing more than I told him that I did not want to sign it; and he said it did 
not amount to anything, and I signed it. 

Question repeated. 

Ans. I do not know that there was. 

Tnt. By Counsel for the accused. Did you receive a message from this man, the 
officer, that if you did not produce your books, they would come by force and take them ? 

Ans. No, but he said so with his mouth, with his own lips. When I was up there he 
said it. 

Thereupon the testimony of this witness, as hereinbefore written, was read over to him, 
and upon being asked if he had any alterations or corrections to make, he replied that he 
desired to correct his answer to question 10, on cross-examination, so that it would read 
" There was no man there when I went up, except myself.'* 

And to add to his answer to the last question asked him, '< And he said that he would 
make me go to Washington." 



EVIDENCE FOR THE DEFENCE. 



TESTIMONY AS TO THE SPECIFICATION ON TIN. 

Tkirhj'FiJih Day, — ^Ezra P. DuNNELS, clerk of Smith Brothers & Co., testified that 
he had been in their employment two years; that for a year and a half he has generally 
attended to all assorted, small merchandise for the Navy Yard; and had visited the yard to 
look after the navy business, — to find out what merchandise was wanted, the dificrent 
sizes, &c. 

That his instructions from Smith Brothers A Co. were to deliver small lots of tin, inva- 
riably Banca; but large lots of 1000 pounds and upwards, Re vely ; and that as far as his 
knowledge went it had always been done. To the Provision Bureau, Banca had always been 
supplied. That Scofield's contract of last year for Construction, reading " Banca," was filled by 
Eevcly tin, according to orders from the Navy Agent, who has always directed that when 
largo lots of Banca tin were required, Revely should be delivered. 

The contract of C. W. Scofield for 5U00 pounds Banca tin was put in evidence; also 
the Requisition for the same, and the government voucher to Smith Brothers & Co., in fulfil- 
ment of the same, for 

73 pigs B. tin, 5050 pounds a 52.95 cents — 2673.97. 

Approved by M. H. Merriam, W. L. Hansoom, N. C, G. Kimball, A. M., J. B. 
Montgomery, Commandant, and J. Dunham, Naval Store Keeper. 

Mr. Dunnels farther testified that upon an order from the Navy Agent, such as the above 
sale. Smith Brothers could sell Banca as well as Revely, i. e , at the same profit, it being open 
purchase. 

No notice that any Block or Revely tin was unsatisfactory, was ever received by Smith 
Bros., to his knowledge. 

Mr. Dunnels farther testified that he knew of no overtures by F. W. Smith or Smith 
Bros. & Co. to any officer of the yard, for peculiar advantages in doing business. In reply to 
question by the Court, Mr. Dunnels testified that requisitions had been received for large lots 
of Banca tin, and Revely had been delivered at Revely prices and charged as Revely or B. 



(Block) tin ; but never to his knowledge had Revely tin been sent over to the yard and charged 
Banca tin. 

Samuel T. Snow, Agent of the Revere Copper Co., testified a9 follows: Banca tin, if 
you Dfiean government Banca tin, is the product which is under the control of the Dutch gov- 
ernment, and is sent to Rotterdam and sold there annually, and reaches this country only 
through that market — while Rcvely tin is that which is collected by the house of Revely & Co., 
in Penang, and by them put iiilo form with their brand upon it. Many dealers speak of Banca 
tin when they are talking about any tin, and think that all tin is Banca, or is nearly like the 
government Banca; that is with many people, the general term *^ Banca tin," includes 
Revely and Straits tin. In answer to questions as to the difference between Banca and Revely 
tin, in price and quality, he said : There have been times when there has been no difference wliat« 
ever in price, and agaiu, times when there has been quite a difference. I am not sure there is 
any difference in quality. During the past three years the Co. had had no experience aa to 
the difference in price, having bought none but Revely ; having no occasion to buy Bancai either 
for their manufacture of bronze ^uns, &c., for government, or to supply their customers. As 
Revely answers the purpose in all ship's castings, guns, &c., as well as Banca, the Co, would 
not pay any per centage more for government Banca. 

In answer to the question, ** Upon an order for the purchase of Banca tin do you ever 
deliver Revely ? " the answer was, " We have done so repeatedly, because we know they 
intended to order such tin as we were in the habit of keeping on hand." 

Mr. Snow testified^ that during the last three years Smith Brothers & Co, had bought of 
the Revere Copper Co. tin, copper, yellow metal, &c., to an amount above $100,000. 

On the 24th September, 1861, Mr. F. W. Smith purchased tin upon a requisition for 
Banca tin for government use. He sold him Revely tin " because we (the Co.) had no other." 
'< My recollection of it now is, that he stated tlte purpose for which it was wanted, and we 
advised him to take what we had. I stated it was my belief that they wanted that and they 
did not want anything else.'' 

A copy of the charge of this lot of tin, and another lot subsequently, from the books of 
the Revere Copper Co. was placed in evidence, as follows : — 

Boston, 1861. 
Messrs. SMrrn Brothers & Co., 

Bought of Revere Copper Co., 

. Manufacturers of copper and yellow metal, sheathing and bolts, ship fastenings and 
composition castings of every description — 
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Sept. 24, — 



Oct. 18, — 



46 Pigs B. Tin, 3366 lbs. a 27 c. 

Tracking, 

Total 


$908 82 
1 50 


X well, 

16 Pigs B. Tin, 1445 lbs. a 27 c. 
Trucking, 


$309 15 
61 



910 32 



309 76 

$1220 08 

Mr Snow stated that by the term " B Tin " was meant Block Tin — B, for Block. 

In reply farther, that the reputation of Smith Bros, k Co.^ among merchants, for 
integrity and fair dealing, was good* 

In reply to question of the Court, Mr. Snow said that in the purchase of Banca tin, he 
should rely entirely as to the article being Banca, upon the parties of whom he bought without 
any reference to a consular certificate. 

Thirty Sixth Day. — Statement of all requisitions for tin, by the Bureau of 

OrdnancOi for the Charlestown Yard, between October 14, 1862, and March, 1864; proved 
in Court by Henry R. Ilanderson, witness for Defence; being made from the government books. 

Whole amount of tin required, 46,792^ pounds 

" " " " " AS Banca, . . . 4,731 J " 

as eiuier / Aooax u 

« Tin," '' Block," " Pig " or « Straits Tin," . . ) ' 

All kinds of tin of above quantity sold by Smith Brothers & > iR4.2^i « 
Co., between those dates, > ' 

The kinds required, the kinds delivered by Smith Brothers k Co., and the quotations 
from the Price Current at the respective dates, were as follows : 

Required 424 lbs. '* Block Tin, 
Invoiced October 14, 1862; 424 lbs. Block Tin, a 39 cents. Coih quotations, Priee 
Current Oct. 15/A, StraitB 36 a 36}, Banca 38 a 38}. 

Required 1 ton ^ Banca Tin." 
Invoiced November 6, 1862 ; 2,475} lbs. B. (or Block Tin) a 40 cents. Cash quotations, 
Price Current Nov. 8, 1862, Straits, 38}-39 ; Banca, 42-42}. 

Required 500 lbs. Banca Tin. 
Invoiced May 16, 1863 ; 504| lbs. Banca Tin a 56 cents. Ca^h quotations. Price Current 
May 16, 1863, Straits 50 a 51 ; Banca 54 a 55. 

(KoTB. Thi0 was the lot which Captain Wise asserted was Keyely, claiming that money should b« refunded 
thereon; but which Commodore Missroon, Ordnance Inspector, testified was « real Banca.") 



Advertisement for 10,000 lbs. Straits Tin. 
Invoiced Sept 21, 1863, 10,019 lbs. B. Tin a 40^V Cash quotations, Price Current, 
Sept. 19, 1863, Straits, 42-42^; Banca, 48-49. 

(Note. It should be considered that Price Cuirent Quotations are for large quantitiea for cask, and not 
delivered.) 

(NoTB. The above Exhibit will show, that of all the tin sold to Ordnance during that period, only 2,475i lbs. 
were delivered differently from the name mentioned. This amount, which was delivered Revely, according to the 
instruction of the Navy Agent, was sold at only 2jl per cent, above the nett cash guotatuma for Kevely, and at 2 cents 
less than .the lowest nett cash price for Banca.. 

As it was an open purchase, one kind could have been sold as profitably as the other by S. B. ft Co., if directed 
by the Navy Agent. V. testimony of E. L. Norton.) 

J)3^ Computation will prove that the aggregate quantity op Revely tin, sold as 
ABOVE TO Bureau of Ordnance, amounted to less money at the prices op S. B. A; Co., 
than at the net cash Price Current quotations for Revely. 

Henry R. Handerson, Witness: 

Sales op Tin to Bureau op Construction by Smith Bros. & Co. Oct. 10, 1862 to July 1, 1864. 

recapitulation. 

Rcq. No. 3688. 8 pigs Block Tin, Dec. 5, 1862, Invoiced 555 lbs. Block Tin a 39 cts. 
Net cash quotations from Price Current^ Dec. 6, 1862, Straits 40 a 41, Banca 42 J a 43. 



Beq. No. 3930. 3 Tons Banca Tin, Nor. 6, 1862, Invoiced 6913 lbs. B. Tin a 40 cts. 
Net cask quotations from Price Current^ Nov. 6, 1862, Straits 38^-39, Banca 41 a 42. 



Req. No. 4784. 

NoTB. On act. of C. W. Scofield's contract for class 31, Bureau of Construction, for 5000 lbs. B€unea Tin, the 
ioms quantity, deseription, and fir the same pturpotei as that in the charge against Smith Bros, in Specification First. C. 
W. S. being delinquent, the contract was fiUed at open purchase b^ the Navy Agent from Smith Bros, ft Co. of 6000 
pounds Rbvelt Tin. 

Invoiced 5050 lbs. B. Tin a 52^^^. May 5, 1868. Net cash quotations from Price 
Current, May 5, 1863, Straits 50 a 51, Banca 54 a 55. 



Contract of Smith Brothers & Co., Class 31. April 9, 1863, Invoiced 5002 lbs. B. Tin 
a 57 cents, contract price. 

Note. Quotations in evidence from Price Current, to indicate the rapid advances upon Tin, from January lS6d 
to March 1863, the date of Smith Brothers bid ; warranting expectation of continued advance at the time of their bid. 



Note. 



January 7, 1863, Straits, 


Cash, 


40-40^ 


Banco, 


42-42^ 


January 28, 1863, " 


a 


43^-44 


(( 


45-45i. 


February 21, 1863, " 


It 


47-48 


(( 


50-51. 


March 11, 1863, 


ti 


52-53 


H 


67-58, 


April, 11, 1863, « 


u 


52-53 


U 


54-65. 



Sales of 200 slabs straits at 51i, but now beld bigber. 



Sec testimony of B. G. Smith as to the price (57 cents) under contract. 



Witness produced government vouchers for the above sales of tin to show that Voucher 
for Ecq. 4784 was approved by the Master Machinist and Naval ConstTUCtor. This was in 
fulfilment of the Scoficld contract. 

No. 3688. Was approved by G. Kimball, Acting Master and General Inspector, and 
by W. L. Hanscom, Naval Constructor. 

No. 3930. Was approved by the same officers. 

Computations in comparison of the above prices of Smith Brothers and Co. with the 
quotations from the Price Current show, 

First, That the entire sales of tin to the Bureau of Construction, during the time 
specified, have been at prices, upon an average, only five per cent, above the net cash average 
quotations for Straits tin. 

Second. That the tin sold by Smith Brothers & Co., during this period, has been at 
less than the average net ca^h quotations for Banca tin. 

Third. The average difference in t/ie prices of Banca and Straits tin^ by Price Current 
quotations has been but 2 7-8 cents per pounds for the period between Oct. 1862, and July 1864. 



Thirty- Seventh Day. — William Blake, of the firm of Henry N. Hooper & Co., testi- 
fied that ho had been personally engaged in the business of a brass and composition foundry 
for above fifty years; that his firm were engaged in the casting of brass-work, chandeliers, gas- 
fixtures, bronze guns, ship's castings, &c., that he had thus become familiar with the different 
kinds of tin. 

« 

That ho considered Bevely tin equally as good for all practical purposes as Banca. 
The firm had never allowed themselves to pay any more for it. He did not presume that if 
there' were a sample of the two metals laid together, tliey could be distinguished apart. He 
considered Banca tin as merely a government monopoly, but had never discovered in its use its 
superiority over the ordinary Rcvely tin. Had never known a delivery of Banca tin to be 
accompanied by a consular certilicate. 

2 



To the question of the Jadge Advocntc, "What percentage of oxyde of iron is 
present in Bevelj tin?" Mr. Blake replied, "TImt the presence of iron in the shape of an 
oxyde or any other shape, in the combination of the tin made with copper or brass, will pro- 
duce a black surface. I have never discovered any appearance of the traces of iron in castings 
made of Bcvely tin." 

To the question which contains tlie most dross Mr. B. replied: I know of no dross in 
either. They are nearly a pure metal ; no dmss, strictly speaking. If I were to judge 
from usual appearance of the metals, I should judge the Banca tin would lose the most, from 
the simple fact, that in most cases they are dirty; the outside is dirtier than that of Rovely. 
Specimens of the two metals, side by side, would both appear alike — a perfect mirror — 
and if there was any impurity in them they would be dull. If they were combined with any 
foreign matter they would lose their lustre; a very slight portion of copper, lead, or iron would 
change the face; but when Banca and Revely were poured off they would be perfectly 
alike, — as pure as a mirror on the surface. 

He considered Banca and Revely therefore one and the same thing — the test being 
the surface, which is alike in both. The best of English tin — the entire appearance of it on 
the surface is changed. It has a dead crystallization on the surface. If a small portion of lead 
be mixed with Banca or Revclv it becomes of the same character. 

As a general thing when we speak of any other tin that comes from India, either Banca 
or Revely, we call it Banca tin, and by distinction we call it government tin. 

By his judgment and experience he had as soon have Revely as Banca. 

Tturty-Eighth Day. — Thomas Vannevab, foreman of the foundry of the Revere Copper 
Company (one of the oldest foundries in the country), testified that liis business had made him 
familiar with tin, and that ho considered there was no difference between Banca and Revely tin 
for use in castings. 

That he had melted for an experiment two pigs of Banca and two pigs of Revely tin, 
to see the loss upon each, with the following result : 

1 pig of Banca, weighed before melting . . . 09^ lbs. 
1 '* « " « aRer « • . . G8i} « 



Loss . 3 " 

1 pig of Banca, weighed before melting . . . 73^ lbs. 

1 « « " *• after " . . .73^ « 

Loss . i *' 



1 pig of Rcvely, weighed before mcltihg . . .67 lbs. 
1 " " « « after " ... G6J " 

Loss . J " 

1 pig of Revel}', weighed before melting . . .69 lbs, 
I *« •< *• " after " . . . 681 « 

Loss . i « 

That the dross which came off the Banea appeared to have more of ashes and less of 
metal than that from the Revcly. There was more tin in the residuum of the Revelj than in 
that of the Banca, which he accounted for upon the opinion that the Banca was cast in sand 
moulds, and the Revely in metal moulds ; and more or less sand would therefore adhere to 
the Banca. 

He produced samples of the two kinds of tin as run into bars, to show the kinds were 
indistinguishable by appearance. Three experts including the chemist of the Revere Copper 
Go. had not been able to detect the different kinds or brands. 

The appearance of the two kinds when melted was alike — very glossy. From his 
experience he believed they were equally good for castings; and lie did not believe there is a 
man living who could tell whether a casting was wilh Banca or Revely tin. 

Mr. Yannevar obtained the tin for the experiment of Mr. James Ellison, upon the 
direction of Mr. Snow, agent of the Revere Copper Co. and was positive as to the brands. 

Erastus B. Badger, of the firm of Hicks & Badger, plumbers of eighteen years 
experience in the business, testified that he used tin to make solder and to tin copper vessels 
of all kinds — to the extent of several tons per year for the firm's use in the manufacture of 
a great deal of solder for Farrar, FoUett & Co. and Richards & Co. who are among the 
largest dealers in solder in tliis part of the country. He believed there was no difference 
between Banca and Revely tin for any purpose connected with their business. Tliat they had 
used Banca for solder in very small amounts — but now used Rcvely. 

The parties for whom H. & B. manufactured solder, furnished the tin; in most all 
cases Rcvely tin, sometimes the Eiv^lisii or " Lamb " tin. This solder is intended lor all 
general purposes, but mostly for tinmen. 

He believed for plumbing pur[»osc3 there was no difference between Banca and Rcvely, 
and he would pay no more to liavetlie ))hnnbing in a house built for himself, done with Banca 
thbn with Rcvely tin. Nor did he know of any difference for general purposes. 

In nuking solder, he had found that Banca would bear no more lead than Revely. 
He had tried, a few years ago, an experiment to obtain the better quality of solder and then 



the greater quantity of solder as between Banca and Revely. There was no difference, and 
Banca would bear no more lead than Revely. 

In an alloy of lead and tin Banca combines no more perfectly. 

Fortieth Day. — Wm. Gould Roby — of the firm of Foster and Roby — brass founders, 
testified, that he had, as an experiment, melted a pig of Banca, and a pig of Revely tin, with 
the following results: 

1 pig of Banca weighed before melting, 73 lbs. 

1 « « « « after « 71 J « 



Loss, 1^ lbs. 

1 pig of Revely weighed before melting, 70 lbs. 

1 « « « « after " 69J " 



Loss, |ths lbs. 

That the Revely dross was finer than the Banca dross, and if there was any difference, 
the Banca dross was more earthy and dirty — that for his business, brass and composition 
castings, he had no choice between Banca and Revely tin. That he should not question the 
quality of either. That he could not distinguish the difference between the bars of the Banca 
and Revely, except by the private marks which were placed upon them. 

Foi'ty-First Day. — Benjamin G. Smith, of the firm of Smith Bros. & Co., testified 
first, as to the genuineness of the Banca and Revely tin, obtained from Messrs. May & 
Co., for the purpose of being melted by Messrs. Foster & Roby. 

That prior to the time of the commencement by the firm of government business in 
1861, they had no acquaintance as dealers with the article of tin. 

That, at that time, the firm received a requisition at open purchase, for Banca tin. It 
was filled by a purchase from the Revere Copper Co., of Revely tin according to the advice 
of Mr. Snow, the agent of the Co., who said that it was probably what the government wanted 
for foundry purposes ; and he used no other in his business. 

That S. B. and Co., had instructions from the Navy Agent to supply Straits or Revely 
tin whenever it was ordered in quantities of a ton or upwards. That they learned from the 
Bureau of Provisions and Clothing, that government Banca was wanted for tin solder. In 
reply to questions as to the kind of tin furnished by S. B. and Co , upon their contract with 
the Bureau of Construction, dated March 30th, 1863, he said, — We furnished "^lock tin 
OB Revely," "because we honestly believed that it was all the government desired 



OB WISHED ; " and we believed it was for foundry purposes. The bid fob that oontbact 
was dated March 11^ and was based upon Reybly tin, opoa estimate as follows: 

Cash quotation bj Price Current at that date, 
Allow for store expense and interest 5 per cent. 



52 
$2 60 


$54 60 
2 73 



A Commision, 5 per cent, 

Bid was 57 cents. $57 33 

Quotation for Banca at the time, was 57 and 58 cents net cash. 

This was for a contract, and the bid covered the risk of market for nearly a month — 
that is, until we received the contract Tin had been constantly advancing fVom the time we 
commenced government business. For three months prior to the date of our bid, the advance 
had been as follows : 

January 7th, 1863, to January 21st, 3 cents per pound. 

" 2l8t, « « February 2l8t, 4 " « " 

February 2 1 St " " March 11th, 4 " " « 

Since the commencement of our business, tin had nearly doubled in price. B. G. 
Smith farther stated that the firm of Smith Bros. & Co., had always complied with the instruc- 
tions of the Navy Ag^nt as to the tin above mentioned, and which were received at the time 
when Captain Green was Inspector of Ordnance. That he had reason to believe that Acting 
Master Kimball, Government Inspector, (who approved the Revely tin as conformable to cob* 
tract,) was very unfriendly to Smith Bros. & Co. ; and that no complaint was made to them 
as to the quality of the tin until this prosecution. 

Mr. Smith farther testified that Smith Bros. & Co., had given assurance to the officers of 
the Yard, that if any goods delivered by them should differ in size and quality from what 
should be wanted, they would exchange them for others which should be perfectly satisfactory, 
without expense to the Government, and whether the goods had been approved and paid for 
or not. This assurance bad been voluntarily given and fulfilled. 

Mr. Smith also stated that he believed that the tin under the contract for the Bureau of 
Construction was for foundry use, from previous knowledge that all large deliveries of over 
one ton were for foundry purposes, — that in all cases of the delivery of Revely tin by S. B. 
A Co. it had been at the price of Revely. 

On the 42d day, during the examination of Mr. B. G. Smith, a sale of Revely tin at 
open purchase, to the Portsmouth yard, upon a requisition for Banca, was placed in evidence. 
The correspondence showed that S. B. & Co. advised the purchase of Revely tin, solely as a 
matter of economy ; and it was further proved that the Revely tin was sold as follows : 

8 
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1648 lbs. at 46^ cents, when the quotations from the Price Current, withiu one day of 
the sale, were, Straits 47 a 48; Banca 50 a 51, cash. 

Fony-Second Day. The following extract from the Tariff Act of June 30, 1864, was 
placed in evidence : 

Tin — Banca, 15 per cent 

Tin — Block, 15 per cent. 

^Additional duty on goods from East of the Cape of Good Hope.*' Also the clause en* 
acting that " on all merchandu^e of the growth or produce of countries East of the Cape of Good 
Hope, when imported from places West of the Cape of Good Hope, a duty op ten pee cent. 
ad valorem, m addition to the duties imposed on any such articles when imported directly from 
the place or places of their growth or production." 

Also from the Tariff Act of 1862, to the same effect. 

The object, as stated by the Counsel for the defence, being to show that nearly the en* 
tire difference in the price of Banca tin, in the American market, was owing to the effect of 
this tariff upon the article — Banca tin being re-exported from Rotterdam — and not because 
of the intrinsic value of the article. 

Forty-Second Day. M. H. Merriak, Master Machinist of the Charlestown yard, 
testified, that he entered upon his duties in 1861 ; that his business had led him to an acquaint- 
ance with the qualities of tin, iron, <&c. ; that he found in the yard from the commencement of 
his duties Revely tin, in use for the purpose of making castings, for solder, and for tinning the 
surfaces of other metals. He had no recollection of seeing any Banca tin at that time. The 
fact of Revely tin being thus principally used, was known to the Inspectors of Ordnance. 

Mr. Merriam was of opinion that he informed Mr. Smith, in conversations, that the kind 
of tin in use, for the most part, was Revely, expressing the opinion that the Revely tin answered 
every purpose for which tin was required in his department. 

He stated also, that at one time Banca tin was specially required under the Bureau of 
Ordnance, for the purpose of tinning the surface of powder tanks. 

(Note. This was the lot, supplied Banca, by S. B. & Co. See testimony of Commo. 
Missroon.) 

For practical uses in the manufacture of castings, or for solder, Mr. M. was aware of 
no difference between Banca and Revely tin. 

In answer to the question. Why he approved the delivery by S. B. & Co. of 5002 lbs. 
of Revely tin, upon a contract which required Banca, Mr. Merriam replied, '' Because I regard- 
ed it as in substantial conformity to the contract ; that is to say, for the purposes for which the 
tin was used, the Revely tin, in my opinion, answered every purpose which Banca tin would 
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answer. I would also add that specific information as to what the contract required was not 
in mj possession at that time.'' 

Mr. Merriam had understood from Mr. Catts, the Master Plumber, that Revelj tin had 
been generally used in the yard for soldering purposes. As to Mr. Cutts' refusal to approve 
the bill of the Revely tin, Mr. Merriam stated that he was not aware of any such reason for 
refusing to approve it ; and at that time it was not the province of Mr. 0. to approve bills> for 
he was foreman of plumbers and not master plumber, and he made no requisitions in hi» 
own name. 

Mr. Merriam, (fiyrty-third day,) stated that he was not aware the 5,000 pounds of tin> 
for the Bureau of Oonstruction, was intended for Mr. Gutts' department, bnt for any depart- 
ment requiring it in doing work for that bureau. 

In reply to farther questions of the Judge Advocate, whether the delivery of Revely 
tin was according to the contract for Banca, Mr. M. replied, 

*' The contract did require the delivery of Banca, and as I said before^ I presame that 
Revely was delivered; technically, it waa nol according to the exact letter of the contract, 
but for all practical purposes I did regard it as complying with the contract. I considered it 
agreeably to contract for the reason that it answered tite purpose of the article specified in 
the contract. I do not understand that the bill charges it as Banca tin 7 it does not say so on 
the bill. I approved the bill upon my own responsibility, as I supposed, in a proper 
exercise of the discretion of my position, also from the fact that this kind of tin had- been 
used without any complaint, and I believed it to answer all the purposes for which Banca tin 
was used or could be used in the yard. I do not think I disregarded the contract in the 
approval which I gave to the bill. I did not- advise, nor did I intimate to Mr. Smith that 
Revely tin would be received on the contract ; the extent and purport of my conversations, so 
far as I can remember them, were to the effect that Revely tin had been used for years, and 
acceptably. I think that the contracts for the Bureau of Construction were usually filled by 
the delivery of Revely, or, possibly, some other brand — usually Revely. 

Up to the time of the observation of Mr. Gutts, intimating a preference for Banca, there 
had been no objection to the use of Revely — Mr. Gutts said Revely :had been used practically, 
successfully — I did not understand him to object to its use in the present case, or that there 
was any material objection to it. I believed his preference to be a refinement and not of 
practical importance. 

In answer to inquiry as to whether his judgment that Revely was as good for soldering 
purposes as Banca, was based upon his own practical knowledge upon the subject, Mr. M. said, 
<' It is that information which a mechanic derives from intercourse with practitioners in the 
trade ; neither can I find in the books which treat upon the subject^ anything which intimates 
that the Banca tin is better adapted to any of the purposes for which it is used than other 
kinds. 
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As to my qualifications as an expert upon the subject of the qualities and characteristics 
of tin, I can only say that my information is derived from my intercwrse, aa a mechanic, with 
the branches of trade, casting, plumbing. &o. ; and from reading books published on the 
subject, viz : * 

Mr. Merriam stated that he had no conversation with Mr. Smith in relation to the lot 
of tin involved in this controversy. 

The following questions and answers, as covering the general use of the term << Banca, " 
are stated in full : 

Interrogatory. In speaking in your testimony of having received the Revely tin, though 
not according to the exact letter of the contract; from your knowledge of tin as an article used 
in the arts, and from commerce, do you not know that the term Banca is a general term and 
includes government Banca and Revely? 

Answer, My understanding of the use of the term Banca is, that it applies generally 
to the tin from the locality of the Island of Banca — that vicinity ; that '' Revely " is the 
smelter's name of tin obtained in the same locality, having a reputation ia the market and 
in the trade, — a reputation for excellence. 

Oovernment Banca tin I understand to be a diflfereut article, that is to say an article 
smelted under the direction of government inspectors, and as I have been informed (whether 
correctly or not I am unable to say ; but it is the information which I gathered in the course of 
my experience,) that government Banca tin is a tax in kind made by the Dutch government, 
smelted under the inspection of the Dutch government inspectors. 

Int. When you say a different article, you refer to the mode of putting up, rather than 
to the substantial character of the thing itself 7 , 

An$. I do so refer. 

* pr. tire's Dictionary of Arts and Mining — Tomlinton's Cydopfedia of Art — Miupratt'a Chemistry— and 
the Encyclopedia Britannica. 

Forty-fowrth Day. As to the discretion exercised by Mr. Merriam, he said, ^ it seemed 
to me absolutely necessary in the performance of many of the duties of the office, that some 
discretion must be allowed to the master- workman, in order to facilitate the progress of the 
public work ; and it was with those views that I felt it to be an appropriate exercise of dis- 
cretion, in which I did not suppose that there could be a doubt arise as to the equivalent 
which was furnished, in Revely tin for Banca, which was described in the contract. I was 
influenced, undoubtedly, from my knowledge of the practice which had existed heretofore, and 
also from my belief that the article answered every purpose in the department, which Banca 
tin was required for. The previous practice of the department, of which I had been informed, 
in addition to my own judgment as to the substantial equality of the articles, were reasons for 
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my approving the bill ; and it did not occur to me that the matter was of sufficient importance 
to refer to the Bureau; but I regarded it simply a technical question — exclusively that I 
wiU also add that the special inspecting ofi^r of the government, Mr. Kimball, gave his 
approval to the bill ; and it was my understanding, that he was appointed to that position in 
order to relieve master-workmen from that particular inspection,. which in ordinary times might 
be expected of them. The business of each department was pressing the master-workmen 
very severely, and there was this special inspector of the government appointed| and his 
approval is attached to the bill. This was also a reason which infiaenced me to give my 
approval to the bill. To an inquiry as to the difference between B. tin and Banca tin, his 
answer was — ' B. tin may signify Banca tin or Block tin. I regard Block tin and Banca tin 
as convertible terms, or nearly so; that ''block'' tin is applied to tin in a block or pig condi- 
tion ; that Banca tin is applied to the same article, but perhaps conveying this idea : that it is 
the production of the island of Banca, or that vicinity. I understand the term '' Block tin " to 
be applied to '' Banca tin," and '' Banca tin " to '< Block tin " derived from that locality.' " 

Forty-sixth Day. Ebastus B. Badoeb (recalled) testified that since the time of his last 
testimony he had tested the two kinds of tin which he then produced, in the manufacture of 
solder. He took six and one-half pounds of Banca tin, t^nd added nine and one-half pounds 
of clear bar lead with it, — and did the same with the Bevely tin, — to see which would pro 
duce the best solder. He could find no difference in the quality of the solder. Taking, then, 
seven pounds of each kind of solder, he could find no difference in the operation of wiping a 
joint Both qualities were quite fine. Half a pound of lead was then added to each seven 
pounds of solder, and there was no difference. He produced in Court two bars each of the 
Bolder thus made. Afterwards, another half pound of lead was added to each, and both kinds 
were found to work very well indeed. No difference could be detected in the quality. 

Of the solder thus prepared, five bars of each were delivered to Mr. Handerson. The 
Revely solder marked A, the Banca with no mark. 

The joint above referred to was on copper. Mr. Badger stated that a lead joint 
required, generally, a somewhat finer solder where there is any pressui*e, as with the cochituate 
water. To make solder fine, so that water will not press through it, more tin is added. The 
strength of a joint would depend upon the quantity of tin which could be put in the solder and 
admit the working of it 

Mr. Badger again described his experiment two years' ago for the testing of any differ- 
ence in the quality of solder made from Banca and Revely tin. Ho sought then a difference in 
the wiping of a joints but could find none. 

William Traineb, a plumber of twenty-five years experience, testified that he had used 
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DO Banca tio for the purpose of solder for four years. That in his experience, he could detect 
no difference in use of Banca or Bevely tin in the manufacture of solder. He had found 
Straits tin to be somewhat cheaper and to make equally as good solder. It was more profita- 
ble in use. He had experimented with equal amounts of both kinds for his own satisfaction. 
He found the use of Straits tin saved enough to make it no object to use Banca. The solder 
made from both was equally good, — there was no difference. 

In his opinion, the economy in the use of Straits was in the excess of dross found in 
Banca, as well as the difference in price. 

He had tested two kinds of solder furnislied him by Mr. Hauderson, one marked A, 
and the other with no mark ; and he stated the result as follows : 

'* I melted each lot by itself, and got one of my men — a man who can work solder as 
well as any man I know of — and I stood over him to see the operation while it was melting 
and while he made the joints. The No. A solder was not quite so fine as that not marked, but 
they were both equally good, as far as that. There might have been a little more tin in the 
one that was not marked, because we could not wipe it (as we call it) clean ; they were both 
too fine for plumber's use, — too much tin. The joints wiped were on lead. (Witness pro- 
duced the two pieces of prpe^ and two bars of solder.) In my experience, I found more dross 
in making solder with Banca tin than I ever did with Straits.'' *' The evidence I had that the 
Banca tin I used was real Banca, was the representation of the tin mei*chant, Mr. James 
Ellison." 

Fijly-eighth Day, December 1, 1864. 
Chemical Analysis op Banca and Retelt Tin, by Dr. Charles T. Jackson, State 

ASSAYER. 

Dr. Jackson stated his profession as a Doctor of Medicine, Analytic and Consulting 
Chemist and Geologist, and as holding the ofSce of State Assayer. As an assayer and chemist 
he had been engaged over thirty-five years, and in the analysis and assays of metals and ores 
of metals from the beginning of his profession. He had special acquaintance with the 
properties of tin and tin ores, having been the original discoverer of tin in the United States — 
the only tin known in the United States — and having made special researches on that subject. 

The facts concerning his analysis of samples of Banca and Bevely tin were stated as 
follows: On the 18th day of November, 1864, two ingots of tin were left at his office, with a 
letter from Judge B. F. Thomas, requesting him to analyze the specimens, to ascertain 
the difference, if any, between them. He produced in court halves of each of the ingots, 
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marked respectively, « Ix, 0. T. J., 29 Nov. 1864," and 2* C. T. J., 29 Nov., 1864/' and 
continued his answer as follows : 

^ These are halves of each of the ingots ; the ingots were sawed in two by me ; 
portions kept for assay, and these returned with my name and the date upon them; these 
being the original specimens that were worked upon. I took them and assayed them or ana- 
lyzed them. I found that these samples of tin were exactly of the same composition, down to 
he hundredths of one per cent, namely : that they contained ninety-nine sixty -five one hundredths 
(99^) of pure metallic tin, and thirty-five one hundredths ( AV) of a per cent, of iron, and 
nothing else. I searched them for arsenic^ copper, lead, antimony and other metals, and found 
nothing but this small quantity of iron ; not a trace of anything else, beyond the tin. 

The quantity of oxide of iron was thirty five hundredths (tVcs) of a grain in one hun- 
dred (100) grains of metallic iron ; if computed as oxide it would be five-tenths of a per cent. ; 
it is obtained as oxide and computed as metallic iron ; foi* one hundred parts of oxide of iron 
contain just seventy parts of metallic iron. 

I was not informed where the ingots came from, nor what kinds of tin they were sup- 
posed to be, and I do not know now. I merely know, from the analysis, that they are not 
Gomish tin — not from Oornwall — for Cornish tin always contains copper. 

No dififercnce was discovered between the bars marked X and *, and the quality of 
each was that of remarkably fine chemical tin." In reply to questions of Judge Advocate, ** I 
have for my own satisfaction frequently examined the tins of commerce. What they call 
Straits tin I have had occasion frequently to examine as well as Banca. I presume the Revely 
was among them. Some ten years ago I was employed by the War Department in assaying 
tin, and copper and bronze used in casting artillery at Alger*s foundry. Banca tin was 
formerly regarded as much purer than Straits tin ; but recently, or within I don't know how 
many years, but since, the Straits tin has been brought up very near, if not up to the Banca, by 
improved processes of refining.'* 

Dr. Jackson described the method which he adopted in making the analysis of tin, 
thus: In the first place the ingot of tin was sawed in two in the middle; then, with a penknife, 
the quantity required for the analysis was shaved off in thin shavings and accurately weighed ; 
it was then put into a porcelain capsule or bowl covered with pure nitric acid, and then covered 
over by a tunnel of glass and heated; by that process all the tin is converted into oxide of 
tin, which is insoluble in nitric acid, and all the other metals would be converted into nitrates 
of the oxides of those metals, and would dissolve in the nitric acid. These processes being 
carried on till I was sure all the tin was oxidized, and all the other metals taken up by the 
existence of the nitric acid, the whole evaporated to near dryness, then a little more nitric acid 
19 added and pure, distilled water, the whole boiled together. 
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The whole is then filtered through a Swedish paper filter, absolately pnre paper, 
leaving the oxide of tin upon the filter, while all the solable metals pass through. The oxide 
of tin upon the filter is then washed with boiling, distilled water as long as anything^ can be 
taken up ; the filter and contents are laid aside and dried, and afterwards the filter burned 
and the weight of oxide of tin on it obtained. Then the solution which had been filtered was 
taken and sulphuretted hydrogen gas run through the liquid to saturation. Any metals there- 
fore precipitated by that gas, namely, lead, arsenic, antimony or copper would be thrown 
down as precipitates. No precipitates at all — none at all found; the solution remained 
colorless as before. Then the solution was carefully saturated with ammonia and sulphide of 
ammonium added ; any metals therefore precipitated by that would be thrown down. Imme^ 
diately the solution became of a brown color, and on letting it stand twenty-four hours in a 
warm place a black precipitate collected. That black precipitate was afterwards obtained 
upon a Swedish filter, washed, dried, ignited to convert it into per-oxide, and was then ascer- 
tained to be per-oxide of iron, and was weighed as such. It weighed five-tenths of a per cent 
Seventy per cent of this is metallic iron, viz., thirty-five (S5) hundredths of a grain. That is 

the process pursued in both these analyses. 

. 

To the question whether different mines produced tin composed of different propor- 
tions of lead, iron or antimony, he replied : 

<< The Banca and the Straits tin is all obtained from what is called stream-tin ore, which 
is free from admixture of other metals, excepting iron ; it is in small, rounded grains or 
pebbles of a light brown color, very pure, I am not aware that any mine of tin is wrought 
in either of those countries, tho^e regions — that is, known in the rocks. When tin is mined 
in Cornwall it is found associated with copper ores, and the ores fre()uently contain arsenic, 
antimony, iron and copper mixed. Stream-tin in Cornwall is found in limited quantities, and 
it makes the purest tin found in that country. The foreign metals are mostly obtained from 
the tin found in veins in the rocks ; the stream tin is generally remarkably pure." 

In reply to a question whether there would have been in each of these specimens an 
absence of arsenic, antimony, lead, or copper metals, usually found combined with tin^ and iron 
alone have been found in these specimens, and in as nearly the same proportion as possible, 
unless the specimens came from the same mine — he said : 

'' It is not necessary that the ore should come from the same mine; it is only necessary 
that the ore should be identical in nature. Stream tin, whether from Cornwall or Banca, is 
specifically identical, and would contain a mixture of iron, which is commonly found in alt 
these brown tin stones, and not the other metals. It is certainly remarkable that the propor* 
tions should be exactly the same in these two ingots, and shows, as I think, that the same 
process of refining was used in both cases." 
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QuetUon by Judge Advocate. Is what is osoally known as Revely or Straits tin identical 
with GoTernment Banca? 

Answer. Formerly it was not so — from these samples I should jadge that now the two 
tins are identical 

Question by Judge Advocate. As a general thing, do the tins of commerce contain as 
small a quantity of foreign matter as these two 7 

AMwer. The Cornish tins do not; the Cornish tins from the mines always contain a 
certdfn proportion of copper, and sometimes arsenic and antimony. I do not refer to. stream- 
tins of Cornwall. South American tins contain a considerable quantity of antimony and 
arsenic, so much so, as to damage its quality for working. 

Question by Judge Advocate. Do you know the relative difference in parity between 
Government Banca, and the native tin of China ? 

Answer. I do not; I have assayed the Chinese tin ores, and the Cochin China tin ores, 
but I never had the metallic tin from those countries brought to me. I have also analyzed tin 
ores from various parts of India, that have been sent to me, but I have not had the metals 
brought to me in ingots for examination. 

In reply to questions of Judge Advocate, he had not, as he remembered, made analyses 
of Bevely or Straits tin within the past eight years, and his only ground of surmise as to the 
improvement in refining is from the improved quality of tin in these samples, and by evidence 
from general reputation. In reply to question of Judge Advocate, he said — Ten grain:) is the 
quantity used, and in sample Cross 1, the analysis was repeated on ten grains more, on account 
of the curious agreement with No. 2, and to see what it meant, and the same results obtained. 

Chemical Analtbis of Banca and Revbly Tin, bt Dr. A. A. Hates, State Assater. 

Sixty third Day, December 7, 1864. Dr. Hayes stated his profession to have been that 
of a consulting and analytical Chemist, and that he held the office of State Assayer; that he 
had been engaged in his present profession thirty-six years. 

He had had a large experience in the assaying of metals and was acquainted with the 
varieties of tin known in commerce from seeing them consumed in the chemical arts, and from 
precise experiments in the laboratory. In reply to questions of counsel for the Respondent^ 
Dr. Hayes testified as follows : 

*< I have recently made analyses of Banca and Revely tin, and I obtained the specimens 
from May & Co.'s store ; they were taken from pigs identified by myself; the analyses were 
made yesterday and completed this morning. 

** The pigs of the Banca were marked in the usual manner, the letter '' B " cast in the 
5 
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ingot, and the letter " C " impressed by a chisel, — the pig having been cast in a sand moold ; 
the pig of Revely & Co was marked by tiie letters produced in casting, the metal having been 
formed in a metal monld, these being designating characters/' 

The mark on the Revely was "* Revely & Co.' in capital letters, and cast in upon the 
lower part of the pig." 

I iiavc no doubt whatever in regard to tlie identity of the samples, from previous 
knowledge of these tins as used in commerce and in the arts, and from experience with them. 

The process of the analyses was stated by Dr. Hayes, as follows : * 

The samples for assaying were in each case cut from angles of ingots, and were made 
almost precisely of the same weight — in the one case five hundred and eighty-one grains 
were taken of Banca, and five hundred and eighty and a half grains of Revely — and the first 
step was that of melting each separately and pouring off the clean, pui'e tin from the dross 
remaining of each sample. The tin in the dross was then removed by hydro-chloric acid, 
leaving the sand or dirt attached to each sample behind. This quantity of sand was then 
dried and weighed in each case, and for one hundred (100) parts of Banca there were thirty- 
two hundredths (.32) of one part of sand remaining. For one hundred (100) parts of Revely 
& Co. there were eleven hundredths (.11) of one part remaining. 

The pure ingots were then taken for assay, and a quantity equal to about one hundred 
and fifty grains dissolved from each by means of hydro-chloric acid. The porti*)np of ingots 
remaining were carefully washed, dried and weighed. The solution of tin obtained from each 
was then decomposed by nitric acid, tested iot all the common metals, with the discovery of 
arsenic and iron. 

The quantity of arsenic and iron present was then separated from each in the state of 
a well-known compound, and from that cotnpound the iror\ and arsenic estimated, both in the 
metallic state. In this way one hundred (100) parts of Banca tin afforded ninety-nine parts 
and eighty hundredths (99 -^q) of pure tin, the foreign metals weighing twenty hundredths 
(^)* One hundred (100) parts of Revely & Co. afforded ninety-nine and eighty-four hun- 
dredths (99 ^o^J) ot pure tin, and sixteen hundredths {^Sxs) of foreign metals. The portions 
remaining of the ingots I have in njy possession, and can present them." Dr. Eayes pro- 
duced the two specimens of tin, and stated in reference to their perfect crystalization, that 
the crystalline form of a metal is one of the surest indications of its purity, when that form 
has been eliminated by chemical dissection; as in the present case ; and the indications are so 
safe that they are much relied upon in all cases of the examination of nearly pure metals — a 
variation in the kind of crystallization being produced often by one-hundredth part of im- 
purity. As to the crystallization of these i-espective specimens indicating any difference in the 
purity of the metalS; he said he was unable to distinguish between the two samples except by 
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the marks which he had made upon them. He remarked that no oxide of iron could be 
detected in either sample; the iron present and found, was a metallic alloy of iron and arsenic, 
and is found in all kinds of pure tin. 

The question was asked — State as the result of your previous knowledge and experi- 
ence, and as the result of this analysis made by you, whether for any purpose in the arts there 
is any difference between the Revely and the Banca tin. and if so, what it is and how it shows 

itself? 

Ans. The pure tin contained in the pigs of each kind of tin named, is the same com- 
position, very closely, as stated in this analysis. For chemical purposes, or for use in the arts, 
Revely tin is preferable to Banca tin, for the reason that more pure tin can be melted from a 
given weight of pigs, — the Banca tin leaving a larger proportion of sand and dross of tin 
adhering to the sand." 

" Some twenty years ago Revely tin was carelessly manufactured, and some parcels were 
subject to a drawback of half of one per cent., from the presence of foreign metals, left in the 
processes of refining. Since that time the smelting and purification of the tin has been 
improved so far, that the tin is of almost absolute purity, and has for several years, — some 
five or six years, — maintained that high character. The Banca tin. originally very pure, and 
the pigs quite clean, stamped by the government, was preferred for its uniform quality, its 
composition being that of pure tin nearly, but of late years the pigs have been cast in sand 
moulds. The sand attaching itself to the metal has caused a considerable drawback or loss of 
weight in melting the pure tin from the pigs ; and it has lost the early reputation which it had 
in the market." 

hu. " As the result, then, of your knowledge, as well as your analyses of these speci- 
mens, which of the two is the purest metal — the Revely or the Banca, as you find it in the 
pigs sold in commerce ?" 

Am. " At the present time the Revely tin is the purest tin, when the weight of the 
pigs purchased is considered. In other words, one hundred pounds of Revely tin in pigs, will 
afford more pure tin than one hundred pounds of Banca tin in pigs will do." 

Int. If then, you were to purchase tin for any purpose in the arts, and you could pur- 
chase Revely "and Banca at the same price, which of the two should you prefer to purchase, or 
should you purchase — Revely or Banca ? 

Ans. I should purchase for any purpose in the arts, chemical or mechanical, the Revely 
tin, if the price of each kind was the same. 
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Croii-examination — by Judge Advocate, 

In reply to qaestions, whether he had ever analyzed ^'Billeton*' tin, whether he had 
evidence that the tin was Banca other than the mark " B " on the slab, and whether he had the 
evidence of a consular certificate, stated by the Judge Advocate to accompany "every pig of 
Banca, — the certificate that the article was genuine Banca/' — Dr. Hayes said: 

<*I do not recollect any tin named 'Billeton.' The mark 'B' in its position, the mark 
< C ' cut in the tin, and the general appearance of the pig, were all the points of evidence that 
I had. I had no such evidence as a consular certificate, and have never known it produced 
in the purchase of Banca tin. I don't know any tin sold under the name of 'Billeton' in the 
country. I have never seen any 'Billeton' tin. nor am I acquainted with the mark." 

In reply farther — "During the last thirty years, I have made some forty or fifty analyses 
of Banca and Revely tin, for the purpose of learning their relative purity, and consequently 
their comparative values, as estimated by weight. In the early analyses there were differences 
amounting to two or three per cent. — the Revely and other tins of that class being of lower 
grade than the Banca — while the Banca has preserved its purity during that period, nearly 
the same as I stated it yesterday. In all former experiments, Banca appeared to be the purer 
tin." 

Subsequently, in reply to counsel of Respondent upon this topic. Dr. Hayes added : 

"An increasing purity has been noticed within the last twenty years in the Revely tin, 
and for five or seven years it has exhibited a purity equal to that of Banca. 

Int. Are you aware that any American or Yankee skill has been devoted to the smelt- 
ing of Revely tin within late years ? 

Ans. I do not know that any Americans have been engaged in the manufacture, but I 
do know that the best skill of Europe is now enlisted in the smelting of tin of the peninsula 
and islands. 

In reply to Judge Advocate — "The proportion of arsenic found in each of the spec- 
imens, compared with the iron, was not determined ; it was not separated from the iron in the 
experiment. It is a compound of arsenic and iron — something like thirty per cent, of arsenic 
to seventy per cent, of iron. It is a well-known alloy which exists in this metal. I found it 
in both Revely and Banca. I never saw a sample of tin that did not contain it. 

" I have seen the published analysis made, I think, by Van Mons of Hamburg, of Gov- 
ernment Banca, which in his trials afforded the small proportion of three and a half thou- 
sandths of all foreign substances. I have never seen any Banca tin of such purity. It has 
nearly constantly afforded about two tenths per cent, of foreign metals from one hundred 
parts. 
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** I know of no application strictiy where Banca is preferred to Revely tin. Persons 
accustomed to the use of Banca tin, and being unwilling to substitute another brand, select 
that in the market even where it bears a very high corresponding price. 

" I do not know that Banca is preferred for the finer solders. Formerly grain tin, of 
English manufacture, was preferred for the manufacture of solder of the nicer kinds ; and 
there has been a fashion in the matter through the last twenty years, — the large manufacturers 
now preferring Straits tin, such as the Revely and Malacca." 

" The difference in price between Banca and Revely has been from one half to one per 
cent a pound, in periods of five or ten years, owing to the scarcity of Banca tin, and some- 
times to commercial restrictions." 

In reply to question as to any publication of experiments which showed the improve- 
ment of Revely tin. Dr. Hayes said : 

'' I do not recollect any published account of experiments of an analytical kind. The 
object of Yan Mons' analysis, was that of introducing improvements into the manufacture of 
tin in all those sections where the Dutch Government controlled the manufacture, and improve- 
ments were subsequently made by which the tin of Malacca and of the Malay peninsula was 
rendered equal in purity to that which has been specially designated as Government Banca. I 
do not know of any authority which states the Banca to be superior to any other tin, including 
English tin. I do not know of any publication of late date, referring to the quality of the tin 
manufactured at different points of the Malay peninsula. My information is derived from my 
own experiments." 

Subsequently, it was added in reply to Counsel for Respondent, referring to a question 
of Judge Advocate, — "I should not rely upon works of that character," (Homans* Cyclo- 
pSBdia of Commerce, or other popular Cyclopaedias,) which are compilations, for any accurate 
knowledge respecting metals in their chemical relations. The compilation would necessarily 
contain information which was once precise, but which has been superseded by more accurate 
knowledge at a later date, in all that pertains to the chemical composition or comparative 
purity of metals. 

*' The work of Dr. Percy on Metallurgy contains analyses of copper and iron, but I do 
not recollect a single instance of an analysis of tin." 

Question by Judge Advocate. Would a chemical analysis detect the magnetic properties 
of ores : in other words, is it or not possible that some tin or other ores from one mining dis- 
trict may have stronger affinity for some metals than obtained in the ores from other districts 7 

Am, No chemical analysis would detect the magnetic character of any ore — that 
being a physical exhibition. The tin obtained from ores obtained from different places, when 
rendered of equal purity by the operations of smelting, would have the same chemical and 

6 
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mechanical characteristics from whatever source it was obtained; and the same affinities for 
other metals. 

Int. May it not be possible that some kinds of tin, by virtue of properties not detected 
by chemical test, may hold a greater quantity of lead than other kinds ? 

Ans. I cannot form any such supposition. 

Re-examinaliott by Coimsd for Respondent. 

Int. If I understood tlie answer to the last series of questions, it was that hn is tin. 

Ans. Tin is an absolutely pure metal like gold. The tin of commerce contains more 
or less alloy, as is the case with alloyed gold. The art of the smelter is sufficient to produce 
tin containing the minute portion of alloy that I have stated only : and that is the commercial 
standard for tin, which has, I believe, never been exceeded. 

Statement as to the Qenumenesi of the Ingots Analyzed. 

" I went to a dealer in metals at the corner of State and Broad streets, the well known 
house of May & Co. I there inquired for Banca tin, and a pig was shown me which I identi- 
fied; and I requested that a portion might be cut from it, which was done. I then inquired 
for the Revely tin of Revely & Co., and was shown the pigs, or several of them, and a similar 
portion was cut from the angle of one of those pigs. I have known the bouse (May & Co.) 
for a number of years, as one of the oldest, if not the oldest bouse, dealing in metals, and 
especially in tin of various kinds." 

From knowledge and experience in the article of tin, << I have not the slightest doobt 
in regard to its being Banca tin, and the best quality of Banca tin." 

In reply to further questions of Judge Advocate : 

Dr. Hayes testified that he would not rely upon the analyses of Van Mens, in a case 
where he was testifying on his own knowledge ; and that his results have not been substantiated 
by other chemists. Van Mons has been known only in this connection and a few others, and 
not as an eminent analyst. 

Question by Judge Advocate. Have you met with the researches of John Crawford, 
Fellow of the Royal Society, and late British resident at the Court of the Sultan of Java, on 
the subject of tin ? 

Ans. I have seen a reference to his journal, but do not recognize him as one acquainted 
with the chemical composition and properties of tin. 
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Seoond Analysis of Banca akd Beyely Tins bt Db. Ghables T. Jackson. 

Sixty-Fourth Day. Db. Charles T. Jackson (recalled). Testified that since his rormer 
testimony, he had made analyses of Banca and Revely tin, the details and results of which 
were stated by him as follows : 

<< I have made analyses of tin marked '' B, " on each end of the lip, which, I was told 
at the store — at Samoel May's store — corner of State and Broad streets, was Banca tin, and 
of tin marked Revely & Co., Penang, which at the same store I was told was " Revely tin. " 

I have no doubt on the matter whatever, that the tin was Banca tin and Revely tin, the 
pigs or blocks having all the appearances and the marks that I have seen on such tin before. 
The Banca tin is cast in sand moulds, the Revely tin is cast in iron moulds. 

I took a hatchet — the clerk holding the hatchet, and I drove the sledge, cutting off a 
comer at the top and bottom of each pig, for there is always a difference in the composition of 
the top and bottom of the pig of tin, the top always being the purest. I then analyzed separ- 
ately the top and bottom piece from each block of tin. 

(Thereupon the witness produced the specimens of tin analyzed.) This is Banca tin, 
marked "B," "No. 1," and "B,'' "No. 2," — number one is in the top, number two the bot- 
tom of the same pig. The other sample is Revely tin, marked " R. 1 " and " R 2. " R. No 1. 
is the top and R No. 2 is the bottom of the same pig. 

The bottom piece of Banca tin gave .35 of a per cent, of iron. 

The top u u u u u ,28 " " u u u 

Making 07 of a per cent, difference between the top and 

bottom. 

The bottom of the Revely pig gave .35 of a per cent, of iron. 
The top " " " « « .21 " u u u u 

Making 14 difference. 

Mean of the top and bottom of the Banca was .315 of iroiL 
Mean of the top and bottom of the Revely was .280 of iron. 

Difference 035 in favor of Revely. 

The recovered tin from the top of the Banca, 99^ per cent. 

u .1 « u u bottom « " " 99t\>\> " « 

« " " " " top " " Revely 99^ « " 

« « " " " bottom " ** " 99tWr *' '^ 

Exactly the same in both cases. 
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I would add that the determination of the impurities — the weight of the impurities — 
is more accurate than the determination of the recovered tin, because it is so diflScalt to get 
the tin exactly in the same state of oxidation; the proportion would be reduced a little; what 
is attached to the filter gets reduced to a lower state of oxidation ; and, also I would add that 
the weight of these impurities was deter2::ined in an exquisitely delicate balance, in which 
nothing is ever weighed that amounts to more than one grain in weight, — a balance that will 
go down with ^^ of a grain — reserved exclusively for weighing minute quantities of things." 

[nt. Is, or is not, the result of these experiments of yours with the two articles of 
Banca and Revely tin, that they are one and the same thing for their uses in chemical and 
mechanic arts ? 

Ans. They are essentially the same; the difference is so trifling as to be of no 
importance. 

Lu. Do you know of any use in the arts for which the one would be preferable to the 
other ? 

Ans» 1 do not. 

In reply to Judge Advocate, Dr. Jackson stated that the evidence of the genuineness 
of the specimens, was in the appearance of the specimens which corresponded with what he 
had seen before. He believed they were taken from the same pigs as those analyzed by Dr. 
Hayes, according to observation of the pigs in Mr. May's store on the 6th inst He found no 
foreign substance in the specimens but oxide of iron. 

In reply to counsel of Respondent, Dr. Jackson said he had known Messrs. May & Go. 
for over twenty years ; that they had dealt in tin and other metals, and that they hold the 
highest position in the market as honorable merchants. 

LiL Without reference to the comparison between Bevely tin and Banca, is, or is not, 
Revely as analyzed by you, as pure an article of tin as is known to commerce? 

Atu. As block tin I should say, yes ; but there is refined ingot tin which is purified 
entirely. 

In further reply, Dr. Jackson testified that he entertained no doubt that he obtained 
specimens of the respective kinds of tin, to which he testified. 

Forty-Ninth Day. The Respondent put in evidence a pig of tin, branded " Revely & 
Co. Penang, " in letters an inch and three-eighths long — the whole brand being one foot 
in length, and embodied in the metal. 

Respondent also offered in evidence the " Schedule Bureau of Construction and Repairs 
1864-5," requiring "50,000 lbs. Straits tin," and making no mention of Banca. Refused 
admission on evidence. — See ruling and paper of Respondent, 49th day. 
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SUIIMART OP THB PREVIOUS TESTIMONY AS TO THE ExCESS OF DrOSS, SaND OR WaSTE IN 

Banca Tin above that in Revely Tin. 

Thirty seventh Day, — Mr. William Blake (of Henry N. Hooper & Co.) testified that 
he should judge the Banca tin would lose the most, from the simple fact that in most cases 
they [the pigs] are dirty; the outside is dirtier than Revely. 

Thirty-eighth Day. — Thomas Vanne\'ar's ex[)crimcnts thowed (Mr. Vannevar is fore- 
man for Revere Copper Co ) 

a loss on two pigs of Banca to have been . . IJ lbs. 

" " " two pigs of Revely to have been . . J lb. 

DifiFerence, . . . f lb. on two pigs. 

Average, per pig, in favor of Revely . . . f lb. 

He testified, ** That the dross which came oflf the Banca appeared to have more ashes 
and less of metal than that from the Revely. There was more tin in the residuum of the 
Revely than in that of the Banca, which he accounted for upon the opinion that the Banca was 
cast in sand moulds and the Revely in metal moulds, and more or less sand would therefore 
adhere to the Banca." 

Note. The dross from the two kinds, produced in Court, sustained evidently the 
statement of Mr. Vannevar, 

Fortieth Day. — Mr. Roby's testimony was that the dross of the Banca "was more 
earthy and dirty/' 

His experiment showed a loss of five-eighths (§) of a pound greater loss on one pig of 
Banca than on one pig of Revely. 

Forty-Sixth Day. — William Trainer said : '* In his opinion the economy in the use of 
Straits was in the excess of dross from Banca, as well as the difference in price. In my expe- 
rience I found more dross in making solder with Banca tin than ever I did with Straits." 

Sixty-Third Day. — Dr. Hayes — "The pig of Banca was cast in a sand mould." 

**The pig of Revely & Co. having been formed in a metal mould.'* 

"Quantity saved from Banca, 32-100 of 100 parts." 

"From Revely there were 1 1- 100 of one part renjaining." 

" For chemical purposes, or for use in the arts, Revely tin is preferable to Banca tin, 
for the reason that more pure tin can be melted from a given weight of pigs — the Banca tin 
leaving a larger proportion of sand and dross of tin adhering to the sand." 

7 



26 

The Banca tin, originally very pure, and the plgd quite clean, was preferred for its uni- 
form quality ; but of late years the pigs have been oast in sand moulds. The sand attaching 
itself to the metal, has caused a considerable draw-back or loss of weight in melting the pure 
tin from the pigs, and it has lost the early reputation which it had in the market. 

At tlie present time the Revely tin is tlie purest tin, when the weight of the pigs pur- 
chased is considered. In other words, 100 pounds of Revely tin in pigs will aiford more tin 
than 100 pounds of Banca tin in pigs will do." 



Sixty-Fourth Day. — Dr. Jackson — "The Banca tin is cast in sand moulds, the Revely 
tin is cast in iron moulds." The samples from the surface of the Banca pig and the Revely 
pig, produced by Dr. Jackson in Court, exhibited plainly the sand and dirt adhering to the 
Banca, while there was none adhering to the Revely. 

The mean diflference in favor of Revely, as by the experiments above mentioned, of 
Vannevar and Roby, was J pound per pig of about 70 lbs. weight. 

The whole amount of Revely, or Straits Tin, sold by Smith Brothers & Co., as by pre- 
vious statement, — 

To the Bureau of Ordnance was . . . 13,423^ lbs. 
". " Construction was . . 17,520 " 

Total (including Requisitions and Advertisements for " Straits," " Pig " and "Block" 
Tin,) 30,943 lbs.— Equal to 442 pigs. 

J pound saved to each pig in loss by dross equals 221 pounds, at say the average of 46 
cents per pound, makes One Hundred and One Dollars and Sixty-Six Cents ($100.66) 
SAVED TO Government by the use of the above quantity of Revely tin instead of Banca. 

Note. The diflference in value by the " Price Current " on the bill of five thousand and 
two (5002) pounds, April 9, 1863, the only bill of tin on which government presumed a 
charge vs. S. B. & Co. was two cents per pound, or One Hundred Dollars ($100.00). 
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EVIDENCE FOB DEFENSE, CONCERNING EMERY CLOTH. 

Forty-Fovrth Dapf Nov. 9, 1864. Freeman K, Sibley, manufacturer of Emery Cloth, 
who had been a witness for the Government, was recalled by the defense, and testified, in 
reply to questions of Counsel for the accused, as follows : 

The prices of Emery Cloth were as follows: 

October, 1860, 7x9, $8 00 

March, 1862, 7x9, 10 00 

August, 1862, 7x9, 13 50 

October, 1862, 7x9, 20 00 

June, 1864, 7x9, 25 00 

August Ist, 1864, . . . . 7x9, 27 50 

August 20, 1864, 7x9, 30 00 

Int. Look at that paper, and say if it is the circular of F. K. Sibley & Co. 

Ans. It is. 

Int. Can yon tell if that was sent in reply to a letter received by you from them? 

Ans. I could not. 

Lit. Is that your handwriting — (showing witness writing on circular.) 

Ans. I should judge it was. 

Int. When did you issue that circular ? 

Ans. I think about the first of January, 1861 ; I could not tell positively. 

Int. Is this another circular of yours ? 

Am. It is the same as the other ; it was printed at the same time. 

In reply to questions of Judge Advocate, Mr. Sibley testified, that the first sale by him 
of 7x9 cloth, according to his order book, was on the 19th January, 1861, from a party in New 
York, and that his orders at various times from Smith Brothers & Co., for Emery Cloth, direct 
and through another party, which he had filled, amounted to 44 1-5 reams. 

Counsel for the Respondent then placed in evidence extracts from the circular of F. K. 
Sibley & Co., as follows : 
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F. K. SIBLEY & COMPANY, 

Manufacturers of 

Improved Double Coated 

EMERY AND CROCUS CLOTH AND STICKS 

To tlie 

United States Government, Principal Railroad Repair, Locomotive, Steam Engine, and other 

Machine Shops, Sewing Machine Manufacturers, Brass Finishers. 

Adopted and used by Engineers of 

Ocean, Lake and River 

Steamers, 

Giving Entire Satisfaction, 

Combining Flexibility with Economy and Durability. 

Maximum of Labor and Minimum of Cost. 

&c., &c., &c. 

Grades op Numbers op Emery: 

60, 70, 80, 90, 100, 120, F, FF, and Crocus. 

Sizes of Sheets and Prices : 

Extra Large, 9x12 inches, $15 00 per ream, > Net 

Custom size, 7x9 " . . . • .10 00 per ream, j Casli.* 

J^ Sheets of any size made to order. 

Parties sending orders will please be particular in giving the exact grades op Emert, 

and also the size of sheet required. 

• In writing. 

"Our patrons having informed us that a smaller sheet of cloth in the hands of their 
workmen would do the work of the large size we now furnish, while the loss by waste to them 
would be much less; and from our numerous demands for a smaller article at a reduced price, 
we have agreed to manufacture hereafter but oxe size for general use, namely : the seven 
by nine (7x9) inch sheet." 

The Deposition op E. Irving Coppin, book-keeper of Smith Bros. & Co., was thereupon 
placed in evidence by counsel for Respondent. 

An interrogatory therein, and answer thereto, were as follows : 

InU State whether, during the latter part of the year 1863, you heard Mr. F. W. 
Smith make any request, or give any direction, to liis brother Benjamin in relation to the 
delivery of Sibley cloth at the Navy Yard, Charlcstown ? If you did, state what directions 
were given, and all that was said. 
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An$. I heard Mr. F. W. Smith, as he came up into the counting-room, state to his 
brother, Mr. B. G. Smith, there was just enough of Sibley's Emerj Cloth to fill his contract 
with the government and he must be very particular and have it laid aside for that purpose, 
and send that, and none other. I know be was very particular about it. He also jave the 
same direction to Mr. Duoncls, the clerk. I saw the cloth laid out mj'sclf, and heard those in 
the store say it was for the government. 

Sixty-fourth day. KzRA P. Dunnels, clerk with Smith Bros. & Co., testified that for 
two years, since he had been in the employ of S. B. & Co., he had attended exclusively to the 
delivery of merchandise to the navy yard himself, with perhaps a few exceptions, i. e., such 
goods as were sent from store. That in the fall of 1863, there was in stock sufficient Sibley's 
Emery Cloth to supply the contract. As to directions given in regard to it, ho testified thus : 
" In the last of August, I think, 1863, Mr. Franklin W. Smith came into the counting-room, and, 
in my hearing, said that there were ten reams of Sibley's Kmery Cloth down cellar, which would 
be applied to the contract which we then had with the Bureau of Yards and Docks for ten 
reams of Sibley's Emery Cloth. Mr. B. G. Smith said that these reams of Etncry Cloth, ten 
reams down stairs, were for that contract, and that he did not want any one to touch them, as 
he laid them out especially for that contract. 

Mr. Dunnels further stated that as far as his knowledge went, that cloth was sent to 
the navy yard. He could not recollect whether he, personally, sent it over himself, or ordered 
it himself to be sent over. 

He testified that they delivered Stedman's cloth upon another coutract, viz : Bureau of 
Steam Engineering. Subsequently, referring to the schedules of Bureau of Steam Engineering 
for the years 1863, and 1863-4, he stated that the contract with that Bureau called for 
" twenty reams Emery Cloth," — no make specijied. 

Mr. Dunnels stated, that while he could not, on account of the extent of the business, 
remember the delivery of all items; and could not state positively as to the delivery of the 
ten reams of Sibley cloth, yet he knew it was laid out for that purpose, and had no doubt in 
his own mind that it was sent over. 

Forty-filth Day — Nov. IWA, 1864. — Upon cross-examinatiou, Mr. Dunnels testified 
that he had seen Stedman's cloth in the store-house of the Charlestowii Yard, last August, he 
thought; part of it being in a lot said to have been delivered under thb contract of July 
30, 1863 

That the size of cloth usually delivered by S, B. & Co., was 7x9. 

He had no knowledge whatever that Mr. Sic^son, at the time of tlic delivery of 
Emery Cloth, stated to him that it would not an-swer because it svas StedmaiVs; that it ought 
not to be received. He had no recollection of anything of the kind; nor of any words pass- 
ing between himself and Mr. Sisson in regard to Emery Cloth. 

8 
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Questions being asked bj Judge Advocate. Mr. Dunnels positively denied that Mr. 
Sisson had on various occasions inTormed hiin of complaints against Stedman's cloth by work 
men ; or that there was a large pile that was worthless. 

He fui ther testified that S. B. & Go. had the Stedman clotii manufactured for them, 
they furnishing the materials ; that the firm sold it in their trade ; that they were not sole 
agents for the cloth. He was not aware of frequent complaints of tlie cloth during 1863, 
from the trade. 

In reply to counsel for Respondent, Mr. Dunnels stated that the interest of S. B. & Go. 
in the manufacture of Stedman cloth commenced in May 1863, and ceased in the spring of 
1864. Before that time they obtained their cloth from Sibley 8f Co, and Charles Alden and 
the trade of Boston, 

He had examined the books of S. B. & Go. and found the amount of sales of Emery 
Gloth to the Bureau of Yards and Docks, from July 1861 to September 1863, on contract to 
have been in total 49^ reams. He had original bills [Note, of firms in the trade] for llj^ 
reams; which with 44| reams, as stated by Mr. Sibley to have been bought of him, made 55^8 
reams bought by S. B. & Go. 

That there was very great demand for Stcdman's cloth during the year previous to 
the time when they ceased to sell it; the firm was unable to fill promptly tlie orders for the 
cloth from the New York house, and consequently they lost the sale of cloth on many orders 
they could not fill. S. B. & Go. could have sold all of Stedman's cloth to other parties, which 
they sold to Government. 

Upon request of counsel for Respondent Mr. Dunnels referred to the schedules and 
stated that S. B. & Go. contracted with the Bureau of Steam Engineering, April 27, 1863, for 
'• 20 reams Emery Gloth." 

Voucher dated May 15, was placed in evidence, an extract from which, is as follows: 

2d schedule, Geneml Purposes, 

Bureau of Steam Engineering. 
May 15. 20 reams Emery Gloth, $20.50 . . . $410.00 
* * * And the following certificate. 

Having examined the articles charged above, we certify that they are of the best quality 
and according to contract. 

(Signed.) G. KIMBALL, A. M. 

Approved also by J. B. MONTGOMERY, Comd't. 

Signed by JOSIAH DUNHAM, Naval Stare Keeper, 

Payment acknowledged August 4, 1863. 
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Mr. Dunnels referred to sales of Emery Cloth by the books of S. B. k Co., viz. : 
10 reams Bureau Steam Engineering, Nov. 20, 1862. 
H " " " « July 13, 1863. 

The above make about 40 reams contracted for by schedules, other than for Yards and 
Docks ; and which did not require Sibley's. 

It was proved by Mr. Dunnels that S. B. & Co. had delivered twenty-nine and a half 
reams of cloth since May. 1863, to other than the Bureau of Yards and Docks, and which were 
not required to be Sibley's. 

Vouchers were put in evidence for Bureau of Construction : 

9 J reams Emery Cloth, a $15.00 ...... $14250 

June 29 Approved by G. KIMBALL, A. M. 

And also for Bureau of Yards and Docks. 

1862. 
Nov. 6. 10 reams Emery Cloth, a $18.00, ..... $18000 

Approved by 

M. H. MERRIAM, 
J. D. WIGGIN, 
and JOS. E. BILLINGS, Civil Engineer. 

Mr. Dunnels, subsequently recalled, that last winter Mr. Charles Dunham said to 
him that some of the Emery Cloth delivered to the Bureau of Yards and Docks was of Sted- 
man's manufacture ; that he reported the remark to Mr. Smith, who said that he saw ton reams 
in the cellar, of Sibley's cloth, which he wished to be applied to that conti*act, in July, and 
which must have been delivered ; that he gave orders to that effect, that there must have been 
some mistake. 

That he suggested to Mr. Smith, if he remembered correctly, '' that the mistake might 
have occurred this way: that we delivered some Emery Cloth about that time, under another 
Bureau, or open purchase of Stedman's cloth, and in some way or other it had been mixed up 
in the storehouse." 

Forty-Seventh Day. — John J. Tower, of the firm of Poster & Tower, of New York, 
testified, that during two years and nine months the firm had sold of Stedman's Emery Cloth 
201 reams. 

7x9, the sales were 109 reams. 

of 9 X 12, « « 92 « 

That not more than six reams of this quantity, if any, went into the Brooklyn Yard. 
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The firm kad had no contmct with government, bat had sold the cloth to not less than thirty- 
five or forty different parties. Among tliese were Jessap, Kennedy & Co., of Chicago; the 
Novelty Works, N. Y. ; the Springfield Arsenal ; the Pennsylvania Railroad Oo. ; M. Keith, Jr. 
& Son, Baltimore; Leslie & Co., Philadelphia; the Barlem Railroad Co.; W. M. Walton, 
dealer in machinists' supplies, New York city, and others. 

That the cloth has always been warranted eqnal in quality to any in the market ; that 
'they had orders at present fhom contractors for the Brooklyn Navy Yard for upwards of /(mr 
hundred and fifty reamsj tivo htndred reams of which it was represented by the buyers was tofiU 
a requisition made for Stedtnan^s Cloth on open purchase. 

During two years past, it had been impossible to supply the demand for Stedman's 
cloth; and they had lost large sales for lack of supplies. 

Mr. Tower believed it was regarded among the consumers as of excellent quality. 

I Note ; Since Mr. Tower's testimony, Stedman's cloth has been delivered on the above 
orders ai:d approved in the Brooklyn Yard] 

Forty-Eighth Day. — Mr. Lovett, of Eaton, Lovett & Wellington, testified, that 
although his firm sold but a small quantity of Emery Cloth, yet from inquiry of those who sold 
the Stedman cloth, he und^stood it to be eqnal to anything there is made. 

4 

Fifty first Day, — B. G. Smith testified that he had charge of the delivery of the goods 
under the contract of July 30, 1863, with the Bureau of Yards and Docks; that his brother, 
P. W. Smith, did not. 

That his brothei* (P. W. S.). gave the direction, or request, as to the delivery of ten 
reams of iSibley's Emery Cloth, under that contract, as follows : 

^fie called my attention to the Emery Cloth in the basement — the Sibley Emery 
Cloth, — and requested it laid aside for this contract, as the contract called for Sibley Cloth. 

Mr. Smith slated that he laid it aside, and told Mr. Dunnels that that was for this 
contract. I recollect tliere was one or two reams in excess. 

Ae to the supply of the 7x9 Cloth, by S. R. & Co., to the Yard, Mr. Smith said : 

When we first commenced contracting with the United States Navy Department, 
we found upon our schedules reams of Sibley's Emery Cloth, and until that time I was 
unacquainted* with the cloth— «- in fact, I was not aware that there was any Sibley's cloth 
maniifactured. I wrote to Mr. Sibley, and- wkj received a cipoalar from him in which 7x9 
was stated as the usual size — the customary size of Emery Cloth. I referred to my contract 
and observed th^re was no size stated, and sent the 7x9 cloth; land I believe it was perfectly 
satisfactory to the Department, and we continued to furnish that cloth. 
1. < InJU State whether there was, at anytime prior to the proceedings which form the 
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basis of tbis prosecutiou, any complaints by the Inspecting Officer here, or any one else in the 
Yard on account of the size of the cloth. 

Ans. I have no recollection of any complaint of the size. There was, at one time, 
a controversy with the Inspector with regard to the prices — with Mr. Kimball ; and I believe 
that it was made entirely satisfactory. 

Int. State whether Mr. Sibley ever remonstrated with you or with your brother, to 
your knowledge, against furnishing the 7x9 size. 

Ans, Never, sir, to my knowledge. I have no recollection of ever seeing Mr. Sibley 
but twice, until I met him in the witness-room above — once at our store, a very few moments, 
(there was no occasion to speak of the size,) and another time at his factory, which had no 
relation to the size of the cloth whatever; it was in relation to Mr. Kimball, the Inspector. 

What size of cloth was Mr. Sibley making when you were at the factory ? 

Ans. 7X9. sir, was the only size I saw in the factory. 

Ihl. State whether Smith Bros. & Co. bought enough of Sibley's cloth to meet their 
obligations under the contract with the Navy Department. 

Am. We bought enough to supply all the contracts where the Sibley was specified, 
but we have sold on open purchase the Stedman cloth. 

Int. Will you state why you furnished the Stedman on open purchase? 

Ans. Because we believed it to be of the best quality — fully equal to the Sibley. 

[nt. State, whether about the time of the delivery of the Sibley cloth, you delivered 
ten reams of the Stedman cloth to the Bureau of Engineering. 

Ans. We did deliver about that time, as stated. 

Int, Will you state whether that contract with the Engineering Bureau required 
Sibley's cloth, or not ? 

Ans, It did not; I think it did not, sir. 

Int. Can you state whether these two descriptions of cloth were sent by the same 
cartman, and whether they were delivered into the same room at the navy store? 

Ans. They were delivered to the same cartman, and, I believe, into the same room, 
although I can't state that from my own knowledge. The first I can state from my own 
knowledge, but with regard to the room, I cannot. 

Fijlij-Sccond Day. In reply to Judge Advocate : 

Mr. B. G. Smith testified that at the time S. B. & Co. commenced business with the 
Department, about three years since, he was acquainted only with English Emery Cloth — that 
at present he recollected but three manufacturers of Emery Cloth — Stedman, Sibley and 
Baeder, — that he had reason to believe Stedman 's to be of the very best quality — that he 
knew of no difference in the quality of Stedman's cloth since S. B. & Co. commenced its 
manufacture. 

9 
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Ans, Have you heard nothing from persons in whom yon have confidence, that would 
be likely to shake your opinion in regard to the quality of the Stedman cloth? 

Alls. I have heard nothing to shake my confidence, but strengthen it. Quite recently 
it has been undergoing a severe test — the two cloths — and I fully believe there is no better 
cloth in the country. It has been tested in this way : a sheet has been put across a sharp edge, 
and the rough surface run across it, and it has been found to stand the test far better than 
Sibley's. 

Judge Advocate here produced a letter of J. J. Tower (with Smith Bros. & Co., N. Y.,) 
to the Boston house, calling attention to a sample of cloth which he was about to send for 
the Washington Arsenal ; but which he had discovered to be of inferior quality. 

L%U That letter from Mr. Tower, you say, did not shake your confidence in the Sted- 
man cloth ? 

Ajhs. It did not. 

In reply, farther, Mr. Smith said, with reference to the cloth delivered under the con- 
tract of 1863-64, that lie examined the lot of Emery Cloth before delivery, to ascertain 
whether the whole of it was Sibley's. He counted out the ten reams, and told Mr. Dunnels 
they were for the contract. He noticed there were one or two reams of the Sibley cloth in 
excess. " That I remember, distinctly. " "It was just before the delivery. I can't remember 
the exact time. " 

Fijly-seventh Day. B. G. Smith, witness, testified with reference to the suggestion in 
letter from the Boston house to the New York house, of a sale of some Sibley cloth in New 
York, as follows : 

" We expected to get the contract for Engineering, and had saved Sibley's cloth for the 
purpose. But we failed to secure it. Then, when either Mr. Foster or Mr. Tower was in 
Boston, we suggested sending this to New York, and we did so. They sold a few reams of it, 
and, finally, when we subsequently obtained another contract, they returned some half or two- 
thirds of this lot to us again. The rest they sold in New York." 

With reference to the allusion to inferior cloth in the letter from the New York bouae 
to the Boston house, as above mentioned, Mr. Smith made the following explanation : 

With regard to the cloth, this lot was returned to us, — the only lot, I think, during 
the time we were connected with the. manufacture. It wa? sent to Mr. Stedman, and he 
re-assort«d it, and made it entirely satisfactory. The reason he alleged for the cloth being so, 
was, — he got hold of a poor lot of glue, the only time during his manufacture. The doth 
was re-assorted by him, and made entirely satisfactory. That is the only case I recolleot 
during our business with him. 
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EVIDENCE CONCEBNING HABDWABE. 

Thirty-Sixth Day, Mr. E. P. Dunnels, clerk of Smith Bros. & Co., having special 
charge of Iffavj business, testified, that he had instructions from S. Bros., that if any merchan- 
dise we had sent to the yard wan not perfectly satisfat^tory, it should bo made so, whether it was 
a loss to them or not; those in the yard '^must be satisfied — perfectly satisfied" — and that 
he made exchanges of articles from time to time, accordingly. 

Inquiry being made if the largest proportion of the goods in question were not supplied to 
vessels in the service, information was given in answer, that none of tiiem (all being for Yards 
and Docks supply,) were sent on shipboard. Mr. DunnelH stated that generally the best quality 
of goods had been sent to the yard ; but that for the last year and a half it has been very hard 
to get the best qualities ; that at times there was a delay of from one to four months in the 
delivery of goods from manufacturers, and that when goods must be had, he was obliged to 
take tiie best goods to be had under the circumstances. 

Forty-First Day. Mr. B. G. Smith testified, as before staled in testimony, concerning tin, 
that S. B. & Co. had given oflScers of the yard assurance of their desire to exchange all goods 
not satisfactory for others, whether they had been paid for or not. That such exchanges had 
been made, from time to time — for instance, articles varying iu size, a larger lock for a smaller, 
etc. The value of the exchanges in amount would be a trifling sum. 

Mr. Smith's testimony continued, as follows : • • 

TbjB endeavor of Smith Brothers & Co. had been to furnisli tiie best goods, of which 
six thousand [bills and] invoices seized by Government are evidence. The quality of goods 
supplied by S. B. & Go. had been good, with possibly here and there an exception. There 
has been a very gi*eat scarcity of goods during the last two or three years, and in some cases 
we may have sent an article not of the highest quality, but the best to be commanded at the 
time; yet with this understanding, that if it was not entirely satisfactory, wo would exchange 
it as soon as we could get a better article. Merchandise was bought by S. B. & Co. of the 
best and oldest houses in the country — thus, iron of the Trenton Iron Co., the Kinsley Iron 
& Machine Co., the Thomas Iron Co., and the Sterling Iron Co.; leather hose of Messrs. Shel- 
ton & Cheever, &c. The Government has full knowledge of the parties of whom the mer- 
chandise was purchased, by the possession of their invoices. We have the evidence that we 
ordered the best goods. We have the warranty and assurance of the manufacturers to this 
effect, and also evidence in the vouchers signed by the Inspectors of the Government. Prom 
many of the parties furnishing merchandise, we had guaranties and obligations for the delivery 
of the best of goods. 
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In cross-examination the Judge Advocate asked, '^ Have yoa ever exchanged any articles 
that were not brought back to you ? " The reply was, '• We have, sir. I cannot specify the 
articles. Our business has covered thousands of articles, sizes and kinds. In a business of a 
million and a quarter of dollars, covering tens of thousands of articles, it was utterly impossi- 
ble for the principal of a large house to inspect personally every article furnished to the 
Department. But our instructions to all our employees were, to furnish good goods, satisfac- 
tory to the Department, and we have most faithfully done it. 

Forty-Second Day. Mb. Merriam testified that Mr. Smith gave frequent and constant 
assurance that any articles not satisfactory should be exchanged ; and articles, such as screws, 
belt punches, &c., were so exchanged ; the exchange being as to sizes rather than quality. 
This arrangement he considered very beneficial and of great advantage to Government. It 
was very difficult, if not impossible, to anticipate the wants with that precision which would 
be necessary, in order not to derive advantage from the opportunity to exchange. 

In reply to question of Judge- Advocate, he said he was not aware of complaints from 
the master workmen and workmen, of the poor quality of articles delivered by Smith Bros, 
under their contract of October 9, 1862. 

Fo^ty-Seventh Day. S. Ingeesoll Lovett, of the firm of Eaton, Lovett & Wellington, 
(Mr. Wellington was witness for the Government,) testified as to the articles of hardware. 
Mr. L. had been in the hardware business twenty-five years. 

Forty-Ninth Day. 0. W. Homer, formerly of the firm of Homes & Homer, and late of 
the firm of Homers & Davis, testified also as to the hardware. For convenient comparison the 
judgments of Messrs. Lovett and Homer are placed in parallel. 
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Abticlb. 



1 Kascm'B Hammer. 



1 Ratchet Drill. 



1 Pair Dividers. 



\ 



1 Spirit Level. . . . 



Mb. Lovett. 



2 Pick- Axes — No6. 106 
and 174 



1 Drawing Knife. 



1 Drill Stock... 



1 doz. I inch Turning 
Chisels 



1 Sheet of Sandpaper. . . 



I should call it a very good hammer. It 
appears to be solid cast steel ; and if so, it 
should be a first rate hammer. 

I should consider this a first-rate ratchet 
drill. It has that reputation in the market. 



I should not consider this first quality. It 
is unquestionably German. 

[Government sample was shown to the 
witness.] 

I should say that was German also. Ger- 
man goods are not as good as American. It 
is not of the first quality. For three years 
past the stock of German goods has been 
constantly decreasing. It would be more 
and more difficult each successive year firom 
the commencement of the war to match the 
article. 

I should say it was not of first quality. I 
should qualify that answer, that it is proba- 
bly as good as any for the u^e it is put to — 
the lack of quality having reference to lack 
of finish in my answer. 



The quality is the very best. 



(NoTE.—Mr. W. T. Eustis, President of 
the Douglas Axe Co., testified that the 
picks were made by that Co., and warranted 
to be of the best quality.) 

I judge it is of first quality. 



I should call it a very excellent stock. It 
is not as bright as it was originally, but the 
quality is good. 

I should say very good. In reply as to 
size, ** Chisels ordinarily sold from half- inch 
to inch are good sizes — ordinary chisels." 

I -should say that is second quality. 



Mb. Homeb. 



It is an article we did not deal in to any 
very great extent, though I should venture to 
say it was a good tool. 

It is an article I am not familiar with, 
having been introduced into the business 
since I left it. 

I should say it is of an inferior quality, not 
equal to the sample. 

t Government sample shovim to witness.] 
should say the Government sample was 
English, and of good quality. 



[Xote, — Mr. Wellington, witness for gov- 
ernment, testified the sample was German, 
and that it would not be posfiible, or that it 
would be difficult to match it in the country.] 



 I have dealt in the article very consider- 
ably, and should sav that that was a good 
article — a very good article. The article is 
sometimes more elaborately finished than this, 
by brass ends, &c , but that is of very [little] 
account in the article, except so far as orna- 
ment is concerned. The maker stands very 
respectably in this line of business as I have 
known. 

I judge them to be a genuine article, made 
by Warren Hunt. They are the first qual- 
ity, because Warren Hunt (W. H. is of the 
Douglas Axe Co.) does not put his name on 
a second quality article. 

(Note. — Veeder, the detective, had for an 
objection to the picks that they were *< light.** 
Mr. Eustis testified that the difference in price 
between ** light** and ** heavy** picks, is now 
12 1-2 cts« (!) each ; a year since it was 
8 or 10 cents (!) ^ach), 

1 should pronounce it a first quality article 
for its use. 

It is a good article for its u»c — strong and 
substantial. 



These are of American manufacture, made 
by excellent mechanics, and are of the best 
quality. 

This is an article that has changed very 
much smce I have been in the business. I 
suppose that would pass for a good article for 
the use, and I know not why it should not 
be called first quality. 
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Article. 



1 Sickle. 



Mb. Lovett. 



1 Hoe. 



1 Shovel, " Sanderson/' 
and the Government 
sample marked ** Hor- 
ton." 



1 Long-handle do., **San- 
derson." 

1 Axe, and also Govern- 
ment sample 



Government sample of 
Handsaw, shown wit- 
ness 



1 Handsaw. 



1 Manure Fork. 



I should call it a good sickle. I am not 
familiar with the maker. I only judge from 
the appearance of the tool. I believe there 
are a good many of this article sold in the 
market. I am not familiar with the maker. 

It is a good hoe, but not the best. In our 
ordinary .sales, I should think one-half as 
many are sold of this article as of the best. 



They are both good shovels. They are 
made by Ames, and they rank either second 
or third in his scale. I think they are both 
alike. 



The same answer as above. 



This government sample is a first-rate axe. 
Tki8 one I don't know about, not behig 
familiar with the manufacture, and I can 
only judge by my eye. It looks like a good 
axe. I should pass it for second quality, for 
the simple reason that I do not know the 
maker. In reply, farther, witness stated that 
during two years past, it has been difficult 
generally to secure a good supply of axes 
promptly. 

I have never been famiUar with the brand. 
I cannot say that that saw is m the market. 



I should call it second or third quality. 



I have kno^'n this make for twenty years, 
and it has always stood A No. 1. It has 
never been noted for polish or finish, but 
always for a good article, and it bears the 
evidences any one can see. This is first 
quality. First quality goods are not always 
polished. Stubs' goodt, A No. 1 in the mar- 
ket, are not polished. This strap here, it has 
been understood by the maker, is claimed to 
be very strong, llie shank ruiming up into 
the handle, aiid riveted also, makes it very 
strong. The manufacturer claims this for it, 
and he has had a reputation of twenty years 
in connection with it. 



Ma. HoMBK. 



That is an article that I have been familiar 
with for many years : ** Keeton " sickle. We 
consider it a first-rate article in the trade — 
first quality. 



I have no doubt that is a genuine hoe, made 
by Tuttle ; made of cast-steel, and a good 
article ; not, however, of the highest cost and 
finish, but it would pass in the trade as a good 
article. 

I see no reason why that is not fully equal 
to the government sample. It appears to be 
made of the same thickness of steel« and of 
good quality. I should think both were 
intended for first-class articles. It may be 
remarked that in shovels, as in many other 
articles, they are more or less highly finished, 
but it is of no consequence in use or service. 

To the long-handled shovel, answer as 
above. 

I should say that was a well-made chop- 
ping axe — made of iron and cast-steel. In 
regard to its finish, it would not come up to 
what would be counted the highest cost, but 
is a good article for the purpose. 



It is a stamp that has been introduced since 
my acquaintance with it. It appears to be a 
good cast-steel saw; full size, and of good 
quality. 

That in my judgment would be pro- 
nounced a first-rate article for its use ; made 
of spring-tempered steel, and good for the 
purposes for which it is intended. This is a 
genuine J. S. King's fork, and would rank 
first-rate, and always has stood high for qual- 
ity. It is not so highly finished, but for its 
use is an excellent article. 
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Abticlb. 



1 Hammer. 



4 Manure Forks. 



1 Steel Spade. 



6 Steel Scythes. 



6 Steel Rakes 



Mb. Lovstt. 



I should call it second quality. It has 
been increasingly difficult to obtain hammers 
of fint quality or any quality for the trade 
within two years. 

I call them all very good. I qualify it in 
that way, instead of *• first-rate," because 
there are forks that sell for twice as much. 
These are as good as we ordinarily sell in 
our year*8 transactions. 

It is the same quality as the shovels passed 
upon ; the same maker, the same quality. 

It is the same quality, same make, as the 
government sample. 

Two of them are very good, and four of 
them ordinary. 



It is a good bteel rake. There are those 
that cost more, and are more brighUy finish- 
ed, and possibly better tempered. There are 
more of th^c sold with me than any other. 



Mb. Homeb. 



I am not familiar with the stamp. It is a 
good serviceable steel hammer, of good qual- 
ity. 



I should say that this spade wa^ manufiic- 
tured by the same parties that manufactured 
the shovels, and it was of equally good qual- 
ity ; a genuine cast- steel spade. 

There are a variety of stamps — Reddington 
cast-steel, steel back, I am familiar with, and 
is of first quality. The North Wayne Co.*b, 
marked Taylor, the name I think of the agent, 
is cast-steel, steel back, and it would pass as 
a first-rate scythe. I am not sufficiently ac- 
quainted with the manufacture of the others, 
to pronounce upon them. 

I have no doubt that that rake was manu- 
factured by Oliver & Son, of Athol. I have 
been acquainted with his manufacture of 
rakes for manv years. In regard to quality, 
I have no doubt that that is made of excel- 
lent steel for its use, but they manufacture 
sometimes an article that is more highly 
finished, but no better for use. 



In addition to tiie articles above noticed, " 1 cooper's hammer " was produced by Mr- 
Veeder, as objectionable. It was afterwards proved that Smith, Brothers & Oo. never sold the 
hammer as charged, but that Mr. Lovett, (the cooper,) selected twelve ''A, No. T' hammers 
himself. (See testimony of Mr. Lovett and Mr. Dunnels.) Tivo lanterns were also produced 
against S. B. & Co., which it was proved by Mr. Beck and Mr. Dunnels did not belong, and 
had never belonged to government, but to S. B. & Co. 

Mr. Lovett [of Eaton, Lovett & Wellington] testified that since July, 1863, it has been 
difficult to get goods as readily as wanted under certain qualities. It has been very difficult 
for the manufacturers to fill our orders satisfactorily. 

That if in July, 1863, he had sent a customer two hundred and fifty difierent samples 
of goods he should not think it to have been possible, three months later, to have filled an 
order corresponding to each of these samples, without variation in some respects from the 
patterns and qualities of the samples. 
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That he shotdd not think it possible for the pi'iiicipals of a house like Eaton, Lovett & 
Wellington, or Smith, Brothers & Co. to jfcrsonaily inspect the quality of all the articles 
delivered. 

That the character of the house of Smith, Brothers & Co. In the trade and in the 
community, for honesty, integrity and fair dealing, has stood A, No. 1. 

Lu. By the testimony of Mr. A. Wellington after computation of the contract of Smith Bros. 
Sf Co., under which these articles ivere supplied, it has been proved that said contract called for the 
following variety and quantity of merchandise : 

251 articles upon different lines. 

12,564 single articles. 

171 barrels. 

53,509 pounds of articles zssorted. 

12,000 tallies. 

250 gross assorted. 

80,000 tacks and brads. 

6 sets of carpenters tools. 

600 feet of chain. 

52 reams of paper. 

10 boxes of tin. 

64 iron girders ; l/ie amount oj the contract being $19,902 18. The articles exhibited are 

from said contract. From your knowledge of the difficulty always attending the supply of a large 

variety of hardware according to samples, and considering the condition of the markets the txist two 

years in the scarcity of goods, state whether or not you believe it would have been practicable for your 

house, or any other house, to have met perfectly and in every respect the demand of such a contract ? 

TO THIS QUESTION THE FOLLOWING REPLIES WERE MADE BY 
MESSRS. LOVETT, EUSTIS AND HOMER. 

Forty-eighth Day. First Answer. By S. Ingbrsoll Lovett. I think not. 

Forty-ninth Day. Second Answer. By William T. Eustis. You refer there to the 
samples here; Ido not see any samples. But from the number of articles specified there, 
whatever the sample might be, it would be utterly impossible to furnish them specifically of the 
kinds that might be according to sample. It would be a matter of necessity any time the last 
two or three years that something else should be substituted. 

Forty-ninth Day. Third Answer. Charles W. Homer. In reply to that question 1 
would remark that I have been out of the business for the last three or four years, and have 
not been so conversant with the practicability of obtaining goods as those who are now con- 
nected with the business, or absolutely in the business. But in my past experience it has 
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frequently been very difficult to respond to an order so as exactly to conform tp the article 
called for, and it is custoroary, and has been, in such cases to come as near to it as possible. 

To illustrate the idea: in passing upon those scythes, during the haying season they 
want a certain stamp of scythes and it would frequently be ordered. Where that cannot be 
had, by its being out of the market, or there being more orders than can be supplied, then the 
next duty is to send the article nearest to it that you can, as it is of use at that time and no 
other, and it will not do to delay; and ?o I think it applies in many of the articles. So far as 
ray judgment goes it would be difficult to supply an exact duplicate of the articles called for, 
and it would be customary in the trade to supply the nearest to it possible. 

Note. — Mb. Wellington ( Witness for the Government) staied that in a contract 
requiring the delivery of 2S00 different articleSf he should think it would not be at all surprising to 
find some twenty or thirty which would not come up to the quality required, considering the state of the 
markets f for the last sixteen months. That it would have been more difficult to have filled an order 
for so large a number of articles with tfte best quality of goods than with inferior articles. That the 
contract of Smith Bros, if Co* contained an extraordinary variety of merchandise of different descrip- 
tions. That during the past two years many kinds of merchandise have been very scarce and very 
difficult to obtain. That the stock of Oeiman and all foreign goods has been exceedingly run down 
within the last two years. 

In reply to question by the Court, whether there has been any moment when articles of 
the best quality were not in the market ? and if so, state if you can the articles, Mr. Lovett 
replied : 

'' It is a particular question. I can only give a general answer, if that is admissible. 

* * * * As a general fact for the past two years, it has been very diffi- 
cult to fill orders particularly and accurately. That must be the only answer I can give in this 
connection. 

Question to Mr. Lovett, by Counsel for Respondent. If in making a contract like the 
one in issue, you had been referred to samples for your guidance by forms of proposals adver- 
tised, and those samples had included German dividers, Morton's shovels, common whitewash 
brushes, etc., etc., would you then have considered yourself obliged to deliver all of first quality 
goods. 

An$. I should not. 

Mr. Lovett farther testified that he could not specify articles, but he had no doubt that 
it might have been the fact that some of the articles exhibited to him were out of the market 
— the first quality. 

He believed that it would not have been practicable during the past two years to have 
delivered 12,000 articles without some departures from the letter of the contract. 

11 
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Mr. Charles W. Homer said in reply to a question as to the " character of the house of 
Smith Brothers & Go. for integrity, honesty and fair dealing among the merohants of Boston/' 
^nd as to his confidence^ from personal transactions with the firm, as follows : 

*^ I have been acquainted with the senior member of this firm, Mr. Benjamin 6. Stoith, 
for twenty-five or thirty years, and I know of no gentleman in the business who stands higher 
than he does for honorable dealing, integrity and faithfulness as a business roan. Mr. Fitittklin 
Smith I have known for some ten years. He served his apprenticeship with his brother Ben- 
jamin. Mr. Franklin Smith, from all that I have known of him, stands in the same poftitiou as 
his brother Benjamin — the house highly honorable and respectable alwaygl. 

In 1860 I had occasion to dispose of the stock of hardware of our firm — Homers & 
Davis — amounting to a large sum of money, over $40,000. We sold it to Messrs. Sauth 
Brothers & Poster — (that was the firm at thsit time, as my memory serves me) --•sold it to 
them on one, two and three years' credit, with their single name— ^ that firm's natne, without^an 
endorser ; and those gentlemen met the payments promptly ; and in aU the transactions of the 
sale with them, and since then, I have had occasion to see that they were honorable^ upright, 
fair-dealing men. 

Subscqtiently was addressed to Mr. Homer the fi^Uowing, by Counsel for Respondent: 

Tnt, If the contract, or the proposals under which you made the contract, referred to 
samples, and the samples were second quality, would you feel at liberty to deliver an article of 
second quality under the contract? 

Ans. 1 should if the sample was second quality, and the article I had answered to it 
perfectly. 

Int. by Judge Advocate. Do you not understand by an article of the best quality, the 
best article which is made, without regard to whom the manufacturer is ? 

Ans. Well, that depends very much upon what is meant by the best quality. Some- 
times an article is very highly finished, and it does not add a farthing to its value but as 
ornament, and would not necessarily be put in to answer an order. 

Fiftieth Day. The order of Commandant J. B. Montgomery, to G. Kimball, dated 
January 7, 1863, was placed in evidence by the defence. It was as follows: 

Sir, — You will examine all contract bills in addition to those for articles obtained at 
open purchase. 

Respectfully, your oVdt serv't, 

J. B. MONTGOMERY, Oommandant, 
Acting Master, QEO. KIMBALL, U. S. Navy Yard, Boston. 

Note. As shown elsewhere, Captain Kimball approved the merchandise in question. 
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Fijlietk Day, John H. Beck testified that the deliveries by Smith Bros. & Oo., undw 
their contract, received by him were in November and December, 1868 f that, it was sometime 
last summer when he marked some articles at request ot Mr. Yeeder. 

lleantime, there had been deliveries by other. parties that were then remaining in the 
Daval store. 

Mr. Yeeder had been full a week in the storo^ before he called Mr. Beck to mark the 
articles. ' 

Mr. Beck said the cooper's hammer produced against S. B. 60 Co. had not his mark 
upon it; and he did not think he received it. 

The lanterns produced in Court were not the property of the government, because they 
Intd not been passed and paid for ; but had been inspected and rejected as unsatisfactory. 

Fijly-Jint Day. Mr. Beck testified that he had ascertained triplicates had never been 
made for the lanterns. 

That of the articles exhibited by Veeder, four only were identified by Mr. Beck's mark, 
as having been delivered by S. B. & Go. 

The advertisement of the Bureau of Yards and Docks of June 11, 1863, was placed in 

evidence by the defence, for the following clauses therein : — 

'*• All other things being equal, preference will be given to American manufacture." 
" Bidders are referred to the yard for plans^ specifications or samples." 1 

'* Approved sureties in tlic full amount of the contract will be required, and twenty per 

centum as additional security deducted from each payment until the contract shall have been 

completed or cancelled, unless otherwise authorized by the department." . ... 

** No part of the per centum reserved is to be paid until all the rejected articles offered 

under the contract, shall have been removed from the yard, unless specially authorized by the 

department." 

Fiftieth Day. In reply to questions of Judge Advocate, so to the possibility of deliver- 
ing a large proportion of first quality articles, ^, , 

Mr. EnsTis said : — I should like to understand what is meant by second quality and 
third quality ; as there is one article enumerated there — picks ; there is . a technical phrase- 
ology by which picks are distinguished. 

For instance, our first quality picks have polished points, but as far so r^^rds th^ir 
usefulness, our other picks are equally good. They are first quality in one sense apd not in 
in another. 

I should suppose, in regard to these articles, many articles may be substitute^ or used 
that would not be called first quality in a classification, that would be practically first quality 
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goods ; and I think with regard to that catalogue that has been read over, there might have 
been useful and good articles in all the departments, so far as I am any judge, which may not 
have been called first quality, and yet have been equally useful/' 

*' I think that they might have furnished articles that would be equally useful, and they 
might be technically inferior, and not quite equal in price to the first quality goods. As an 
illustration, I will say, we manufacture two kinds of axes : we consider them equally good, 
but tiiere is a difiercnce of a dollar a dozen in the price. We warrant them both I mean 
equally good for use.'' 

<' The state of manufactured goods and imported goods, for the last three years, has 
been such as to cause great embarrassment in supplying goods, either imported or manufac* 
tured, according to specific requirements. How great the proportion might or might not have 
been furnished there, it is impossible for me to say." 

Subsequently the following questions were made to Mr. Eustis: 

ht. In the delivery of over twelve thousand articles under a conti-act, could the 
party have delivered — so delivered the articles under that contract, as to have avoided 
having as many as twenty-four, probably, of the whole number the subject of complaint — 
some complainr, as not being of tiie highest quality, in the state of things during the last two 
years? 

Ans. I think that was an evidence of very great care — should think it would have 
been hardly possible to have got through with so large a contract without exceptions equal to 
that number. 

£»t. What is the meaning of the term ^* best " quality, if it has any meaning ? 

Ans. It may have various meanings. It may merely refer to the finish, or to the 
intrinsic usefulness of an article. ^ 

hu. Does or does not the term "best" in hardware mean superlative; or does it 
mean anything otherwise or difierent? 

Ans. It is a technical phrase in many cases. It is relative as regards other articles. 
Articles are called best, best of their class, best of their kind, best of the same manufacture. 

Lu. Will you illustrate the idea you may have on the subject by Orove's Files and 
Stubbs' Files ? 

Ant. Grove's Files are considered best files in the market, and thev rank with other 
files. Greave's the same class — they would be called best. There is a class of files, 
however, that rank above them. Stubs' Files are the best files made in the world, probably. 

Lit. State whether you do or do not grade goods in the hardware business first and 
second quality, when they are in fact of equal value for all practical purposes 7 

An9. In certain cases we do. I will add to that, I would instance the article of axes 
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that I have mentioned before. Rant's and Sharp's are of equal quality, but we consider one 
first and the other second quality. 

£if. State whether it is or is not the fact in hardware goods, that highly finished or 
polished goods are often inferior to others not so highly polished and finished ? 

Am. That is frequently the case. The polish of an article does not indicate its 
intrinsic quality always. 

Question by the Court. Do you think that you would be justified in delivering an article 
inferior in quality to that called for in the contract, trusting to the chance of its passing 
inspection, and thus evade the responsibility of the faithful performance of the contract? 

Ans. That would depend very much upon circumstances. If it was the best article I 
could get) without reference to evading the contract, as a matter of favor I might expect that 
it would be received by government. 

bit. Does the term '^ best quality," as used in the trade and in commerce in relation to 
articles of the kind of which we have been speaking, necessarily involve the highest finish and 
polish of the article? Arn^wer as to the market value without the intrinsic value. 

An$, I should say in regard to that, that the market value might or might not be 
increased. A very inferior article might be polished to a point to make it of less value than 
an unpolished article. It may look as though it was a good article, whereas, an article that 
was not polished would be altogether superior to it. It would sell probably for less money 
than an unfinished article. German hardware is highly polished, and English hardware will 
sell for more money than German hardware. Among men who are familiar with the quality 
of goods, German cutlery, German scissors particularly, are highly polished, and they look like 
a very superior article, whereas, one of Braithwaite's scissors that is not polished at all, is 
worth four of it. 

QueUion by Counsel /or Respondent. Will you state whether or not, German goods, as a 
rule, are or are not more highly polished than Sheffield goods of the same description, and 
which of the two, German or Sheffield, is the better article ? 

Ans. German goods generally have gained a market by their exterior appearance. 
The quality of German goods, as I alluded to them before, is not as good, generally speaking, 
as the Sheffield goods. 

bu. State whether or not this is a German article, and whether it is or not, of the 
first quality ? 

(Counsel exhibits to witness a pair of dividers marked " Sample.") 

Ans. I should think this was a German article. I should think it was of very fair 

quality. 

12 
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Fifty-first Day. — George H. Burr (clerk in Navy Store), teBtified, 

That the deliveries of hardware by Smith Brothers & Co., under their contract of July 
30, 1863, were made during the months of August and December, 1863, — that the goods 
were delivered into a room in the storeliouse, wherein other goods were placed. Thiar room 
was open to parties in the Naval store ; and other parties than those employed in the store 
were allowed to go into the room, handle and inspect the goods, and that they did do so. 

As nearly as Mr. Burr could recollect, Mr. Veeder made his examination in June, 1864. 
He had been there a fortnight at least before he sent for Mr. Barr to come down and put his 
initials on the articles which he (Mr. Burr] marked. 

Mr. Burr could not swear that the cooper's hammer marked with his initials (G. H. B) 
was delivered by Smith Bros. & Co. under their contract. 

Some of the articles produced he could swear to as delivered under the contract; 
others, he could not. 

E. P. DuNNEi^ testified that the deliveries of Hardware, by S. B. & Co., began August 
II, 1863; the last February 8, 1864. That the cooper's hammer produced, was not included 
in those deliveries. 

*' Because Mr. Lovett, the Master Cooper, wanted some coopers' hammers, and we sent 
him into a store in Boston, A. S. Morss', Commercial Street, to select some to suit himself, and 
he could could not have selected such a hammer as that." 

Mr. D. produced the bill from A. S. Morss, for 12 coopers' hammers, costing 1.63 cents 
each, on average. 

The price received by S. B. & Co. was 1.08 cents each. 

(Note 1. Mr. Lovett, (17th Day), testified that the hammer produced, marked G. H. B. 
" was not in the same proportion as we use." The shape was not right for coopers' use, to 
make it a good working hammer. That the quality of the twelve hammers procured when he 
went to Smith Brothers & Co.'s, was " A, No. 1." 

Note 2. The twelve hammers, thus selected at Mr. Morss's and taken to the cooper's 
shop were all that were delivered by S. B. & Co. under their contract. Thus by Mr. Dunnels, 
Mr. Lovett and the above it was proved that the coopers' hammer produced by Veeder, 
the detective, was never furnished by S. B. & Co., as alleged. 

Mr. Dunnels further testified that the article produced by Veeder as a " Drill Stock," 
delivered by S. B. & Co. he did not deliver for a drill stock; but that he knew he laid 
out a drill stock for delivering, — that the bill contained both ** one Carpenter's Brace," and 
" one Drill Stock;" and he never had any complaint as to them, and both had been approved 
and paid for by Government. 

That the lanterns produced against S. B. & Co. belonged to Smith Brothers & Co. 
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They were sent to the yard because of like kind to others selected by a party fifom tiie yard 
and because such as he had seen in use, by workmen in the yard. 

That after the requisition was received for the completion of the contract, he endeav- 
ored, as far as possible, to ascertain in the several departments, from Mr. Hichborn, Mr. Cutts 
and Mr. Mahoney and others, the sizes, &c., of what wonld be needed. 

That, with reference to the exchanges of articles alluded to in his former testimony, the 
value, he should think, would not amount to over fifty dollars. 

Int. A question has been put by the Court to ascertain whether Smith Brothers & Co. 
ever exchanged goods without first l^eing required to do so by the authorities in the yard, 
when they found that they were not exactly what was required. Can you answer this 
question ? 

Arts. I remember that we had a requisition, open purchase, in the Bureau of Yards 
and Docks, for twelve four and a half feet cross-cut saws. A short time previous to that, we 
had delivered eight cross-cut saws under Bureau of Yai'ds and Docks, class 17, and I thought 
that perhaps those who had charge of the store-house did not know, or perhaps did not know 
before the requisition had gone out, that those eight saws had been delivered ; so instead 
of filling the requisition, as we had a perfect right to do, for twelve, I bought twelve and 
exchanged the eight. I think it was eight that we exohanged, and sent over only four on 
open purchase, and sent the bill accordingly. 

ItU. State whether Franklin W. Smith had or had not the charge of the delivery of 
articles of hardware and Emery Cloth under this contract? 

Ans. He had nothing to do with the delivery of them. 

fnt* Which partner had the charge of that matter ? 

Ans, His brother, Benjamin 6. Smith. 

Int. Did he give you directions in relation to the delivery, or were they given by his 
brother ? 

Ans. Generally by his brother. 



APPROVAL OP HARDWARE AS APPEARED FROM VOUCHERS PRODUCED IN COURT. 

Fourteenth Day. Bill August 11, 1863. 75 difierent kinds, (including Emery Cloth.) 
Approved by G. Kimball, Acting Master; W. Hichborn, Master Joiner; M. H. Merriam, Mas- 
ter Machinist ; and for payment, J. B. Montgomery, Commandant. 

Bill January 13, 1864. 38 difierent kinds. Approved by H. K. Lapham, Acting Mas- 
ter ; W. Hichborn, Master Joiner ; M. H. Merriam, Master Machinist ; and for payment, S. H. 
Stringham, Commandant. 
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Bill August 29, 1863. 13 different kinds. Approved bj G. Kimball, Acting Master; 
Hiram Catts, Master Plumber ; Otis Little, Master Mason ; and for payment, S. H. Stringbam, 
Commandant. 

Bill August 15, 1863. 4 different kinds. Approved by Q. Kimball, Acting Master; 
Elbridge Gardner, Master Laborer; and for payment, J.B. Montgomery, Commandant. 

Total. 130 different kinds of articles. Bills approved by nine officers of Government, and 
also by tlie Bureau of Yards and Docks, for payment, (See testimony of Navy Agent.) 



EVIDENCE AS TO THE DELIVERY OF H^ND-CUT FILES. 

Forty-fijlh day, — T. C. W. Pierce, Superintendent of the Whipple File Co., witness. 

In addition to the Government voucher for files, delivered under Req. 3775, placed on 
evidence by the Judge Advocate, the Counsel for Respondent, placed on record approved and paid 
Government vouchers, for the balance of deliveries under the contract of Oct. 9, 1862 : showing 
the entire deliveries by S. B. & Co. under that contract to be (according to the tabular state- 
ment annexed) 812§ dozen. Mr. Pierce testified by memoranda in his possession as to 
whether the files thus delivered were made by machinery at the various dates of delivery ; 
also, when the various sizes of taper saw files were first made by machinery, by the Whipple 
File Manufacturing Co. 

Of the 812| dozen files delivered by S. B. Sf Co,, the testimony of Mr, Pierce (accord- 
ing to the table annexed), proved that 517^7 dozen were not made by machines, at the time of 
delivery. 
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Int. to Mr. Pierce. Please state ^ehat kinds and qualities of band-cut files the Whipple 
Company manaractured during the year 1862 ? 

[Witness examines his books.] 

Ans. During the year 1862. we made all the files that were required on order by 
hand-cut, except flat bastards from 10 to 14 inches; round bastard from 6 to 14 inches; and 
the taper saw files, handed in in my evidence before. 

Note. — The only size of tapers made before March 2, 1863, was the 4^ inch " made 
by machinery the first time on July 12, 1862." 

Mr. Pierce testified farther that the quality of the Whipple machine-cat file and the 
Whipple Hand-Cut File was pronounced by the first machinists of the country, to be equal to 
any file used. '' I have samples of files, both machine-cut and hand-cut, which I now exhibit to 
the Court." 

<< They have been made within a month. The flat files exhibited were made on the same 
machines that we have used since we commenced business. The square files are made upon 
machines that have been put into use within the present year. In reply, witness stated that, 
he could not himself tell which were machine-cut and which were hand-cut, they were so much 
alike." 

He knew they were machine and hand cut, because he gave the blanks out to the person 
who is under him, to have half of each cut by hand, and the other half cut by machinery; and 
having done so they were brought to him; he had tiiem hardened and sent to Boston. 

In 1862, witness testified, the Whipple Company had orders from the first machinists in 
the country for their files; and from that time their business had continually increased until 
the present date. 

Between September 1863 and the present time, the Company had furnished the Spring- 
field Arsenal with 361 dozen of machine-cut files. They had also been supplied to all the 
great iron-works and maciiine-shops in the state of New York as well as in New England, — 
the Novelty Works, the Allaire Works, the Continental Works, the West Point Foundry, &c. 
&c. The sales had increased from 1300 dollars per month to 32,000 dollars per month, 
18,000 dollars of which, each month, on an average the last four months, have gone to con- 
sumers. 

The introduction of machine-cut files began in August, 1860. There was a great 
prejudice when the enterprise was started ; so much so ihat no one, machinist or not, would 
buy them for several months after August, I860. Gradually confidence was established in the 
production until the demand is as above stated. 

This prejudice, it was believed, arose from English influence, which was constantly 
impressing American machinists with the idea that it was impossible to make a file by ma- 

14 
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chinery. BlnglaDd bad spent great sunis in the effort, bat had pronounced and publidh^d it an 
impossibility. 

Witness explained at length the difference in the manafacturc of machine and band-cut 
files, asserting that the process with the former was advantageous in that it did not disturb 
the fibre of the steel as in the case of the latter, on which the teeth are struck up under the 
concussion of blows by the hammer, and that the machine-cut file would do one-third more 
work than tlie hand-cut file. 

Witness stated that the quality of the Whipple hand-cut file has been excellent from 
the beginning. 

That it was impossible for the Company, at the commencement, to make all kinds of 
files by machinery. At first, only the common^ flat-bastard file; then the round files; then the 
tapers; and now the Company is able to make nearly five hundred kinds by machinery. At 
the present time twenty hand-cutters are employed. 

Forty-Sixlh Day. T. C. W. Pierce, witness, (recalled.) In 1862 the Whipple File 
Company distinguished the hand-cut from the machine-cut files, on sizes large enough^ by the 
stamp '• Hand-cut " on each file. (Witness exhibits a sample of file marked " Whipple hand-cut " 
on the handle.) Every package of band-cut was marked in ink " Hand-cut. " 

For three months past the Company has supplied machine-cut files, through open pur- 
chase, for the Navy Yard at Charles town. 

The flat bastard files made in 1861 and 1862, were equal to those now furnished. 

The " Pemberton " file, made by the Whipple Company, differs from the Whipple only 
in irregularities of cut, which made no solid objection to the file; the quality in other respects 
is as near as possible equal to the Whipple file. It has always been guaranteed to be equal in 
every respect to the Whipple file, except as to the irregularity mentioned, which on the 
ordinary work of the 12-inch flat bastard was no injury, and the Company has believed the 
file would do quite as much work. 

But very few files have been returned on the hands of the Company since the com- 
mencement of busines."), as unworthy of use. The standard files, such as flat bastard, have 
remained about the same in quality. The machiue-cut is made now in precisely the same man- 
ner as at first ; and has always been considered by the Company as superior to the handout. 

Mr. Pierce stated that the Company had had complaints of their files, but they had 
known the productions of every manufacturer would be regularly complained of, as no kind of 
file suited all kinds of people. 

Smith Brothers & Co. had reported complaints to the Company as to the quality of the 
files. 

Mr. Pierce stated that the Company made no difference in the prices of machine or 
hand-cut files. 
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'Note. This evidence^ as to the quality of machine-cut files, is re-stated in this synopsis 
not as' relevant to the charge vs. S. B- & Co. ot the delivery of machine-cut files on their con 
tract of 1862—3, specifying hand-aai files (which charge S. B. i^ Co, ahsoluiehj deny and prove 
to bewitrue)f but to show that if macliine-cut files were delivered by them in 1861-2, (the con- 
tract not specifying hand-cutf) the files were of good quality. 

The Judge Advocate here placed on record an extract from a letter of Smith Brothers 
& Co., alluding to complaints of parties in Indiana, as to the inferior quality of the machine- 
cut files. 

Note. The date of the letter was not mentioned by the Judge Advocate. It was Aug. 10th, 
1863. The files alluded to, it was afterwards proved, were sold June 1863. The object of the 
Judge Advocate, as stated, in the introduction of this letter, was to show that S. B. & Co. were 
aware of an inferiority in machine-cut files, at the time of their sales to government. S. B. & Go. 
sold DO machine cut files to government after 1861-2; but the above letter was written after the 
expiration of the contract for 1862-3, the contract involved in the specification as to hand-cut 
files.) 

Mr. T. C. W, Pierce, being recalled, testified that a quantity of the Files, sold by the 
Whipple Co. to S. B. & Co., were re-shipped by them to the New York house; that the differ- 
ence in the price of Whipple & Pemberton Files was but ten per cent; that in his judgment, 
the Files of Whipple manufacture now in the navy store were of the earlier production of the 
company, — that is within a year of the commencement of the business, 1860; this judgment 
from the appearance of the papers, some of them having labels, and some of them not having 
labels. There were both hand-cut and machine-cut among them. 

Mr. J. J. Tower, of the firm of Foster & Tower, New York, (with Smith Brothers 
& Co., New York, until Feb. 1864) testified that the New York house received large ship- 
ments of Whipple Files from the Boston house, — he should suppose 25,000 dollars. This was 
beside the shipments from the Whipple Company direct, [about 50,000 dollars.] 

Fiflyfirst Day, B. G. Smith. Int, The seventh specification against Franklin W. 
Smith charges that under the contract of Smith Brothers with the iJ^avy Department of the 9th 
October, 1862, with the Bureau of Yards and Docks, (Class No. 14, Files, miscellaneous), that 
he delivered a large quantity of machine-cut Files of an inferior quality and value ; and of 
many of the said articles largely in excess of the amount stated in the contract, or in any 
requisition made on said Smith. State whether machine-cut files were delivered under that 
contract. 

Ans. I understand the question, sir, to ask whether machine-cut files were delivered 
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on the contract. I can swear, sir, from mj personal knowledge that there were no machine-cut 
Files delivered on the contract, from my personal knowledge. I speak strongly, sir, with 
regard to the Files, as I had a good deal to do with them, and they were selected with scrupu- 
lous care, — the files for the contract alluded to. The contract stated hand-cut files; handout 
Files were demanded, and we were viivy careful, sir, to deliver the hand-cut Files. The Files 
I recollect, the different manufacturers. They were Greaves & Son's, Groves & Son's, Sander- 
son Brothers', Butcher's and Norton's; and there were a few of the Whipple Files, but they 
were hand-cut. The major part ol the Files in the schedule were not made in this country by 
machinery at that time, to my knowledge, — the larger part. 

Int. 19. State whether or not you made specific purchases of hand-cut Files for the 
purpose of fulfilling this contract. 

Am, We did, sir. 1 should be slow to speak thus positively with regard to the Files, 
if there was not evidence outside of myself; but I think we will fully satisfy the Court in 
relation to the Files. 

Fljly-Second Day. B. G. Smith testified that Smith Brothers & Co. purchased Files of 
Scudder, Rogers & Co.; Austin & Co.; Carter, Stratton it Co.; Earl, Smith & Co., and 
exchanged Files also, for the purpose of fulfilling their contract. 

He produced a bill as evidence of such cxcliange of Whipple files for hand-cut Files. 

That upon the contract prior to that of the 9th October, 1862, (which did not specify 
hund cut Files,) S. B. & Co. delivered Whipple machine-cut Files, because — 

"There was very great scarcity of Files and English goods about the time of the Trent 
affair. The English houses repudiated all American orders, and it embarrassed the American 
houses for several months ; there was very great difliculty in procuring the Files, and there was 
quite a patriotic feeling existing among the trade, after they had repudiated our orders, and 
they sent them no more if possible, and consequently we patronized American manufactures as 
far as possible." 

In reply also: "My impression is, the Bureaus directed contractors to furnish or give 
preference to American manufactures." 

Mr. Smith further testified that several of the young men in the store assisted in the 
selection of the Files, deliveied under the contract of Oct. 9, 1862. 

That " most certainly to tlie best of his knowledge and belief, " the small proportion of 
Whipple Files delivered under that contract were hand cut. 

He was enabled to do this, because he called over the invoice before they were deli, 
vered, as was the usual custom. 

Int. How are you able to state tiiat from the calling over the invoice you knew those 
were hand-cut Files ? 
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An»* Invoices will be introduced in evidence, I think, sir, to satisfy the Court. I care- 
fully examined tbeni, at the time. Wo have the original invoices for a large portion, and we 
have the evidence from our books of the stock on hand before and after the delivery, which I 
think will conclusively prove the delivery of hand-cut Files. I know it from both my personal 
knowledge and the examination of the invoices, and from my personal knowledge independent 
of the invoices. 

In reply to question as to the label of the Whipple Files at that time, the reply was, 
** Some of them had a small label printed * hand cut, ' and others, I think, had a different color 
from the ordinary colored label of the machine-cut '' 

I do not recollect the color of the label of the machine-cut. The Files all passed through 
my hands, in examination, and were checked off and were carefully examined. 

As to the excess in delivery of some kinds of Files, Mi-. Smith stated that it was of 
kinds most largely used in the yard, and it was furnished under requisition from the yard. 

In reply to question as to the difference in labels of English and Whipple Flies, the 
reply was, " They differ very widely ; the style of iho labels and packages is different, and can 
be told at a glance by a person familiar with the Files; it would be a matter difficult to explain 
any more clearly. " 

Fifty-Third Day. Mr. B. 6. Slirru testified that pnrchases of Files were made of F. B. 
Austin & Co.; J. Horner & Co.; Carter, Stratton & Co.; and Scudder, Rogers & Co., for the 
contract of S. B. & Co. with Government, and for stock. 

Producing invoices from these houses, he reported to the Court the items which were 
applied to the contract directly, as seen in the tabular statement hereinbefore given. (It will 
be seen that very many items agree precisely, in description and quality, with the items in the 
Government bill.) 

Mr. Smith testified that the files from said invoices were all good quality, hand-cut Files. 
He replied further: " I cannot answer positively (whether any of them were Whipple); if any 
of them were Whipple, they were kand-cuL They were not Whipple, any considerable quan- 
tity of them, if any. They were, 1 remember — the greater part of them — were English 
hand-cut Files. The Austin invoice of English hand-cut Files, I recollect from my own personal 
knowledge, that is the larger invoice. 

Fifty-fifth Day. — Mr. B. G. Smith testified that the kinds delivered in excess of the 
face of contract; were of kinds for which requisitions were made after the first delivery in 
October ; and of kinds for many years more largely used in the Yard, and in machine shops 
generally, as he knew as a hardware man. That he knew also that if others were wanted 
they would be drawn for, and S. B. & Co. were bound to supply them so long as the contract 
continued, and as S. B. & Co. had done in every case. 

15 
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" We followed the precedents of the Bureau for many yeara, as can be seen by the 
Secretary of the Navy's reports ; the kinds most lai'gely used and published in the Report. 

Whipple and English Files were delivered indiscriminately^ up to the time the contractfl 
appeared calling for hand-cut Files. We warranted the Whipple files, — we were instructed to 
do so. 

When the schedule appeared demanding hand-cut Files, we then prepared ourselves to 
deliver the Files according with the contract. We were notified some days before the contract 
was signed that we had received it and we went immediately about collecting these Files. 

None of Pembertou or Sheffield were delivered; and but few of the Whipple. It 
would be impossible for me to state the number; but very few of the Whipple, hand-cut. 

Iht, If the Files which you delivered upon this requisition bad all been laid out in 
your store, and Mr. Peirce, the agent of the Whipple File Manufacturing Company, called upon 
and inspected them, would you regard him as competent to state which of them were hand-cut 
and which machine-cut Files ? 

Ans, I would. I have a bundle of difierent kinds of Files in the Court-room, and I 
would like to show them, and it can be seen at once. [ Witness exhUnls Files,] A person familiar 
with the Files can see at a glance the difierence between English Files and American ; the gen- 
eral appearance of the packages. These are the English Files ; the packages are very different. 
That is the American — it can be seen across the room. A person familiar with the packages 
can see at once an entirely different color, and paper, and label. This is a package of the 
Norton Files, and t/utt of the Groves and Sons ; a person familiar, or not very familiar, can see 
at once the difference ; and when we call them over, we check them off from the sales-book. 
The original entry is in my own hand-writing and checked off by myself. I examined each 
parcel and laid it aside, and checked it off at the time. That is the American File, and the others 
are the Enc^lish of a coarser, darker color. 

Fifty-seventh Day — Mr. B. G. Smith testified that Smith Brothers & Co. had not the 
contract \i. e. the full copy of the stipulations] as shown by the Judge Advocate: only the 
printed schedule containing a list of the Files, &c., under contract of October 9th, 1862. The 
contract was returned to Washington. 

Fi/ly-eighfh Day, l>ecember 1, 1864. — F. B. Austin testified that he was of the firm of 
F. B. Austin & Co., in the business of hardware and metals. Ue identified the Invoice pro. 
duced in Court, by B. G. Smith, as a true copy of an invoice of goods sold by his firm to Smith 
Brothers & Co. at its date (The date was Oct. 9, 1862.) That the Files sold upon that 
invoice were hand-cut; and all "a first rate quality of File." 

Fijly-eighth Day. — Henry R. Handerson (salesman with S. B. & Co.), testified that he 
entered the employment of S. B. & Co., August 5, 1862, and was assigned to the File depart- 
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ment — that at that time the stock of Files on hand conBisted largely of English hand-cut 
Files — " there were Greave*8, Groves 's & Sons, Norton's, some of Butcher's, Wilmot's, Arcade, 
and others," — there were Whipple Files, both machine and hand-cut — the hand-cut were 
distinguished from the maclnne-cut, by having written under the label ^'H. C." or '^Handcut," 
and sometimes distinguished by a small printed label pasted directly under the other. 

Mr. Handerson said in reply to question as to sizes on hand : 

" I cannot remember all the sizes. I recollect particularly, however, quite a large lot 
of English flat bastard Files — 12 and 14 inch, and also, I think, hand-bastard 12 and 14 inch. 

We could not supply oar funeral trade with saw-files from the Whipple Company, 
either " Whipple " or " Pemborton." We had orders upon our books, sometimes for weeks, 
for Whipple and Pemberton tapers unfilled. At that time we had no Files of the " Sheffield " 
mark from the Whipple Company. 

. We had Files of Earl Smith & Co. I understood they were purchased for the Navy 
contract. 1 think there were three casks of them. I think this information was from one of 
the firm, either Mr. F. W. or B. G. Smith. 

1 had special directions as to the sale of these Files. 

I was told that the Files, with the exception of some of the mill-bastardd, were not to be 
sold for our country trade — that they were to be reserved for the Navy Department. 

From a statement, Mr. Handerson testified that from October 2, 1862, to June 25, 1863, 
S. B. & Co. purchased of the Whipple Company only 92 dozen Files of the " Sheffield" stamp. 
There were 37 dozen mill saw Files, 2 dozen horse-rasps, 53 dozen tapers assorted. He thought 
they were bought by Mr. Homer, and were designed exclusively for the country trade. 

Invoices were handed to witness, and he proceeded to show that on the invoices of 
F. B. Austin & Co., Carter, Stratton & Co., Scudder, Rogers & Co , and James Horner & Co., 
Whipple File Manufacturing Co., and on other invoices produced were quantities and descrip- 
tions of Hand-cut Files, agreeing with the invoices to government between Oct. 1862 and June 
1863. (^ See foregoing statement of evidence in tabular form. 

Witness farther stated that the majority of the Whipple Files bought of the Company 
by S. B. &, Co., were re-shipped to the New York house. 

Upon request of Counsel for Respondent (that the times of payment of the bills placed 
in evidence might appear on record, to exhibit the loss of interest) witness stated, upon refer- 
ence to the books of S. B. & Co. that 

The bill of Files dated Oct. 25, 1862, was paid May 8th, 1863, some of the Files having 
been bought Oct. 11, 1862, the time elapsed before payment was six months twenty-seven days. 

On another bill, <' Exhibit B," the time between the delivery of the articles and payment 
was four and two-thirds months. 
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Beq. 4139. The Files were charged December 5, 1862. It was afterwards proved 
that the last delivery was delayed uatil February. The bill was paid May 8, 1863. 

Time on part of the merchandise, ^ve months, three days. 

In reply further, witness stated that the sales of Files to Case & March and A. G. & W. 
S. Potwin, of Indiana, (parties referred to in the letter to Audnon) were not until June 24th 
and June 15th, 1863, very near the expiration of S. B. & Co.'s contract. 

Witness, upon request of Counsel for Respondent, opened packages to show to the 
Court the distinctive marks of each kind of File, the packages being the same as previously 
produced by B. G. Smith. • 

One File from each showed the following stamps : 

" Whipple — Warrranted Cast Steel." 

"R. Groves and Sous " — and trade mark, ** U. S. B." — *• Cast Steel, warranted." 

" Arcade — B. Hubboll & Co. — Cast Steel." 

" A. Norton & Co. — Cast Steel." 

•< W. Greaves & Sons, Sheaf Works — Warranted Cast Steel." 

Mr. Bfanderson said that since he liad been in the employment of Smith, Brothers & Co. 
they have kept a stock on hand of the same kind of Files exhibited (as above), and as near as 
he could recollect, tho preponderance in value'had been on the side of the hand-cut Files. 

Fifty-ninth Day. Frank D. Aldrich (clerk with S. B & Co.) testified from examina- 
tion of tho books of S. B. & Co. that the stock of hand-cdt files on hand, February 

l«r, 1862, was ........ 1,449 doz. 

Of other than Whipple manufacture, the stock of HAND-CUT files on hand, February \st, 

1863, was {other than of Whipple Manufacture,) .... 1,258 doz. 

The stock of Whipple, both of machine and hand-cut, February 1, 1863, was 949 doz. 

The quantity of hand-cut ^/c« bought by Smith, Brothers & Co. between July 

1, 1862, and July 1, 1863, othei* than Whipple, was . . . 2,935 doz. 

Int. Have you examined the books of the naval store-keeper at the Charlestown Yard 
for the purpose of ascertaining how many Files were delivered at the yard by contractors in 
each year from 1857 to 1863? 

[Question objected to by Judge Advocate J] 

Counsel for Respondent contended that it was competent and material, as they offered 
to show "that the quantities of Files delivered by us were very much less on the average with 
the men employed than those in previous years, — that the evidence was competent and mate- 
rial as to the quality of the Files delivered by us, for it shows a less number of our Files were 
necessary for each workman under our deliveries than under those of former years^ 
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The ^atement offered was at follows (See Baling^ fifty-ninth day) : 

Horton, Hall & Co.*8 average deliveries per annum, 858 dozen. 

Days labor as per Report of the Secretary oF the Navy in 1859-60 in Bareau of Con- 
struction and Ordnance, 158, 766; at 300 working days per annum, are equal to an average 
employment of 529 men. Files supplied would be equal to seventeen files per man. 

Smith Bros. & Foster's average deliveries per annum, 1,754 dozen. 

Days labor as above, per Report of the Secretary of the Navy in 1862-63 — 620, 703. 
Equal, as above, to 2^069 men employed, or ten files per man. 

Note. — Subsequently, on the sixty-second day, the evidence wa4 admitted as to the number 
of day^s voork in the machinists gang from 1859 to 1862, a« follows : 

M. H. Mebbiah, Witness. 

hi. by counsel for Respondent, Can you by that book ascertain the number of days* 
work (by machinists) for the several years from 1859 to 1864? 

[Witness examines the book of Record of the clck of t/ie Yard.] 

Ans, For the year 1859 — 12 months, 21.370 of the machinists' gang* 
« " « 1860 — 12 " 29.617 " " " 

u u a 1861 — 12 ** 59.457 »^ 

« « " 1 862 — 1 1 " (the mouth of May not iu the books,) 104. 129— 

at the same rate for 12 months, 1 13.595 of the machinists's gang. 

For the year 1863 — 10 months, Dec. and Jan. omitted, 133.513 — at the same rate 
for 12 months, 160.215 of the machiiiidts* gang. 

The average for 1859 & 1860 was 25494 days' work. 
•' '• « 1861 & 1862 " 86526 " « 

Ai Ae same rate of supply as of Horton, Hall Sf Go.^ Smith Brothers i^ Co ^ SHOULD have 
stqfpKed 2962 dozen ; Smith Brothers Sf Co. DID 8X7PPLT at rate ofVJB^ dozen^ or 68 per cent. 

The estimate first above made from the Report of all work in two Bureaus, from the 
Secretary's Reports, shows ten to sbvbntbbn as the Supply of Smith Bros. ^ Ca., or pipty- 
NINB PER CENT o/ rta/ of former years ;. almost exact with the precise record afterward intro- 
duced. 

Fijly-Ninth Day. J. W. HosMBR (formerly book-keeper with S, B. & Co.) testified: 
upon examination of Government invoices for Files, produced the day previous by the 
Judge Advocate, that the Files on invoices produced by S. B. & Co. could not iiave been 
delivered on said governinent invoices, because the dates of the invoices of S. B. & Co. were 
subsequent to the dates of the government vouchers. Witness afterwards proved from the 
Navy Store Receipt Book, that the Files on the government invoices produced by Judge Advo. 

16 
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cate were received in the yard, or paid for, before the purchases were made of FileS| according 
to the invoices produced by them. 

Witness then identified fourteen invoices^ which had been placed in evidence by S. B. & 
Co., and then recognized them " as purchases made by Smith Bros: Sf Co,, of hand-cut FUeSf for their 
contract with the Navy Department" 

Ans. State any knowledge yon have of the purchase made of Smith Bros. & Go. of 
handout Files, for the purpose of fulfilling their contracts of October 9th, 1862? 

Ans. I know that Smith Bros. & Go. bought Files of F. B. Austin & Co., and Earl, 
Smith & Go., and several other parties, for this contract of hand-cut Files. I know that they 
came into the store ; they were not all of them sent at once, I think, but a great part of them, 
I know, were put up on a shelf, just outside of the counting-room, back of my desk. I heard 
Mr. Smith call up all the young men, and tell them not* to aelL auy of those Files, as tbey were 
to be kept for his contract with the Navy Yard. I wish to correct ^ — I said a great part — I 
should say a part of them were put on the shelf; the major part of them were sent to the yard. 

Aju. State any other acts or things done by Smith Bros. A Go., within your ' recollec- 
tion, tending to show their care in selecting Files for this contract, or otherwise. 

Ans, I don't know particularly about them, except tliat I have heard Mr. Smith say 
very frequently that they must be very particular, and not send any thing but hand-cut Files. 
I happen to know about this, because there was so much conversation about it; about these 
particular invoices. It was not my business to attend to the deliveries, and I did not have it 
in mv mind as much. 

Louis B. BiNNEY, witness, formerly clerk with S. B. & Go. 

Question by Counsel for Respondent — State if you know anything concerning an invoice 
of files collected by Smith Brothers & Go. in the fall of 1862, for delivery at the Navy Yard, 
Gharlestown ? 

Ans, I remember a large lot of files intended for the Navy Yard about that time. 

hu. State from whom they were obtained, if you know, the kinds of files, wbetbar 
English or American, whether hand-cut or machine-cut, and whether you assisted in making up 
the invoice ? 

Ans, They were obtained from various sources ; from a concern on Union street, 
Whiting, Austin & Go. [afterwards F. B. Austin & Go.] and some from stock, and some from 
the hardware dealers. Most of the invoice was English, with a few exceptions. They were 
hand-cut as far as my knowledge goes. I assisted in making up the invoice. 

hit. Bad you any instructions from your employers. Smith Bros, in relation to the 
selection of this stock of Files, if so, state what ? 

Ans, We were instructed to take only hand-cut Files. 
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hu. State, if you recollect, whether there were.anj niaehinbta' Files reserved fpr any 
particalar pu impose, I mean in stock 7 

Am. There was a large lot of English Files reserved for the Navy Yard. 

Int, State whether in this inroioe of Files to which you refer, there we^e any 
Whipple Files, and if there were, state the distinctive marks upon them ? 

Am. There were a few bundles, and marked " Hand-cut," or " H. 0." 

Question by Judge Advocate, How large a proportion of the Files laid aside for that 
delivery were of the Whipple Manufacturing Company. ^ 

Am. a very small proportion. 

Int. What were the sizes of the Whipple Files that were delivered at that time ? ^ 

Ans. Those that I remember were small sizes. 

Albert A. Botnton, Witness, (Clerk with Smith, Brothers & Co.) 

Am. State whether in the Fall of 1862, you assisted in making up an invoice of Files 
for the Navy Department, for Smith Bros. 

Am. I did. 

Int. State which of the partners, if either, assisted you in making up that assort- 
ment? 

Am. Mr. Benjamin G. Smith. 

hit. State the kinds of Files, — whether English or American — whether hand-cut or 
machine cut? 

Am. English hand-cut. 

Int. By whom were the Files delivered to the cartman to be sent to the yard? 

Am. I do not recollect. 

Int. State, if you recollect their being delivered from the counter to the cartman? 

Am. I do. 

hit. State whether the quantity was large or small 7 

Am. Large. 

Int. State if you remember whether any machinists^ Files were reserved for any 
special purpose ; and if so, what ; in stock 7 

Am. There were some reserved for the Navy Departmeut. 

hu. State what you had to do, if anything, with collecting the invoice of. the Files 
which made up this delivery for the yard ? 

Am. I was sent to F. B. Austin's to get a memorandum of the Files they h^d, and 
they gave me a memorandum of these Files. 

Int. State, if you recollect, whether there were any Whipple Files in the lot to which 
you refer? 

Am. I did not see any. 
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hi. State, if you can, whether this invoice was made ap of hand-cat FileSi entirely, or 
whether machine-<sat Files went into it 7 

Am. All that I know of were hand-cat. 

Bit. by Judge Advocate, By whom were these Files selected and laid oat at the store 
of Smith Bros. & Co. ? 

Ans, I laid out some myself. 

Bit. Yoa have stated that all yoa know of, in that lot to which yoa have testified, were 
hand-cut. How many do you know of? 

Ans. I think all that were bought at Austin's were hand-cat. 
Alt. What proportion of them were bought at Austin's ? 
Am. A large proportion. 

Bit. Can you swear positively that all the Files purchased at Austin's were hand-cut Files ? 
Ans. They were, as far as my knowledge is concerned. 

Int. Wljy were the machinists' Files, to which you referred, reserved, and not sent with 
the others ? 

Ans. To be sent here to the yard. I supposed as the orders. 
Bu. How many of them do you know were sent to the yard ? 

Ans. There were several lots sent ; I do not know how many there were in a lot. 
Question by Court. How were yon in the habit of distinguishing the hand-cut Files from 
the machine-cut? 

Ans. They were marked ; some with a pen, " H. C. " and some marked in full, '* Hand, 
cut. " 

Question by Counsel for Respondent. In the last question put to you by the Judge Advo- 
cate it was asserted that you were not positive as to the Files purchased of Austin & Co. — that 
they were all hand-cut ; — state whether or not yon have any doubt upon that point. 
Ans. I have none. 

Sixtieth Day. — Henry L. Hobart, (formerly salesman with S. B. & Co.,) testified as 
follows : 

Bit. State, if you know, whether in the fall of 1862, they, [S. B. & Co.,] made large 
purchases of Files for delivery to the Charlestown yard. 

Ans. I know that they purchased Files, a large quantity of them. The date I don't 
recollect, nor do I know that they were for the Charlestown yard. 

Bu. If you received any instructions from your employers. Smith Bros. &, Co., in relation 
to the sale of hand-cut Files, or if you were limited in any way in the sale of hand-cut Files 
please to state it. 
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Am, I think none of the employees of the store — I know / did not feel at liberty to 
Bell any Engiish Files, without first consulting with Mr. Smith. 

ht. Why not ? 

Ant. Becanse we understood they were for the Navy Department. 

ht. Do you recollect liow the hand-cut Files were distinguished from the machine*cnt 
Files of the Whipple Manufacturing Oo ? 

Am. They were marked " Hand-Cut," or " H. C," I don't recollect which. 

Tnu State whether the English Files, and all other makers of Files, were distinguished 
80 that you could tell readily that they were not of the Whipple Manufacturing Oo ? 

Am. Yes, sir ; you could tell it at a glance. 

Sixtieih Day. — Jahbb M. Mtjkn (formerly clerk in the Machinists Department), 
testified, 

That he succeeded Mr. Stilson and Mr. Nichols as quarterman of the shell gang. 

In reply to questions of Counsel for Respondent, he said : 

<< I think (the number of men in the shell gang), would average between 26 and 30 
right along, sometimes more, sometimes less. 

'< I think there were not any more (men employed under Mr. Nichols.) We made 
about the same amount of shell right along. I think the number of men was nearly the same. 
There was one time I think, however, they had more-— Mr. Nichols. 

InU How many Files were required by the gang of men for their work while you 
were quarterman? 

Am. I could not state as to the whole. I made it a practice to give the men — those 
working on the shell --^ there were some bushing shell and some piling shell, [and some] bringing 
them in — there was not more, on an average, than twelve filing shell — and I made it a 
practice of giving them every Monday morning, one File apiece — and what other Files were 
used were used up stairs in Mr. Cutler's department for filing brass, and they were nearly as 
good for our purpose after being used on brass. 

IfU. State the character of the Files that were furnished to you -r^ their quality. 

Am. Those new Files that were furnished to me were 12-inch bastard Files. I 
heard no complaint as to their quality, and I did not know anything to the contrary but what 
they were good Files. 

Sixtieth Day. — Matthew H. Merriam — Witness. 

Questims by Counsel far Respondent. 1 . Please to state what kinds of Files yofi furnished 
for the gang nnder the control of Mr. Nichols ««*jtke shell gang 7 

17 =  -• 



66 

Ans. They were from the common stock supplies, to the department — the new Files 
twelve-inch bastard Files for the most part — possibly, occasionally, a few fourteen-inch. In 
addition to these, which were new Files, were furnished the Files from the other gangs of the 
department, which had been used upon brass. It is a fact necessary to the understanding of 
this, that Files used upon brass, after they have become nearly useless for brass- work, are still 
efficient for filing iron — and a great deal of our work was upon brass. The Files that had 
been worn out upon brass, were collected, and distributed to the gang under the direction of 
Mr. Nichols, who were filing shot and shell ; and they were thus used a second time, and 
another wear obtained from them. 

h,U 2. State the quantity if you can, of Files used by Mr. Nichols, for his gang of men. 
I mean in your best judgment ? 

Ans, I should judge there [was] distributed in his gang for their use from ten to 
twelve Files per week of the new Files ; of the second-hand Files perhaps twice that number. 

Int, 4. State whether Mr. Nichols ever complained to you of the quality of Files 
furnished ? 

Ans, He did not. 

TiU, 5. What kind of Files were delivered by Smith Brothers under the contract of 
1861-2, and the quantity, if you can state? 

Ans. Under the contract of *6l-2 there were delivered various kinds of Files of Eng- 
lish and American manufacture, and a portion of them of the Whipple File Company's manu- 
facture. What quantity was delivered, I do not recollect of knowing particularly. It occurs 
to me however from a review of the consumption of Files during that year, that there was 
about a hundred (100) dozen of twelve-inch bastard Files. I do not know that I could speak 
of any other size, that being tho kind that is most extensively used, or the leading kind. 

[Counsel hani^ papers to xoitnessJ] 

Int. 8. State the total of twelve-inch bastard Files delivered under the contract. 

Ans, I find on the bills which are presented to me, — thirty-eight and ten-twelfth 
(38jf ) dozen. 

Int, 9. How many 12 and 14-inch bastard Files did you require from the Navy Store 
for the vear '62, '3 ? 

Ans. From June 30th, 1862, to June 30th, 1863, there were required and received at 
the machinist Department, 57 dozen flat bastard 14-inch, 103 dozen of 12-iach. 

Int. 10. How many dozen 14-inch bastard Files were put in under this contract by 
Smith Brothers ? 

Ans, There are 32 dozen fourteen-inch flat bastard. 

Int. 11. Had you or not at the commencement of the year 1862, '3, 12 and 14-inch 
Files which had lain over from the deliveries of the previous year ? 

Ans, We had. 
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IiU. 12. State, QOW| the consumption of 12 and 14-inch bastard Files in the year 
1862, '3, which mast have been furniohed from the deliveries of the year 1861, % or previous? 

Ans, There were required in excess of those delivered on the contract of twelve-inch 
bastard Files, sixty-four and two-twelfths (64^,) dozen; of 14-inch, 25 dozen; aggregate, 
89^2 dozen. They were required for use in the machine shop during that time, and it is as 
uear an approximation of the consumption as I am able to make. 

hit, 14. State whether or not these 89 1^2 dozen are in addition to the stock of Files 
ou hand in your office at the commencement of the year 1862-3 ? 

Ans. They were in addition to that stock. 

[nt» 15. State if you know why Whipple machine-cut Files were delivered in 1861-2. 
and why hand-cut Files werb required by the contract of 1862-3? 

Am, In 1861-2 there was a notorious difficulty in obtaining Files of English manu- 
facture, and there were received on that contract some of the Whipple Files ; and the use of 
them was not satisfactory to me as to their quality, and I made the schedule for the succeeding 
year requiring Files to be hand-cut, in order to exclude the Whipple manufacture. 

Int. 16. Can you tell how long the hands in the machine shop were in consuming the 
deliveries under the contract of '61-2, and the extent to which they entered into the consump- 
tion of the subsequent year? 

Ant, I can't state how long in time tliey were used but some of them were used at the 
beginning of the year 1862-3, before we received installments for the contracts for that year, 
and some of them were used near the close of 1863, after the contract of 1862-3 had been 
filled. How many it is impossible for me to state ; I kept no distinctive memorandum of the 
Whipple from others. 

Lit, 17. When you speak of the year 1862-3, state if you mean the fiscal year 
1862-3? 

Ans. I mean the fiscal year commencing with June 30, 1862, and terminating June 
30, 1863. 

Int. 18. State whether yon recollect the quarterly delivery in October 1862, under the 
contract of October 9, 1862, for forty gross of files? (Counsel hands to witness paper marked 
*' Exhibit W.") 

Am, I do not know that I have any specific recollection of that delivery, excepting 
as it occurs to me from the examination of this bill; the general tenor of the Files ^- sizes 
and descriptions — in my opinion, arc such as we received at thai time. 

Lit. 19. State whether you recollect a large delivery of Files by Smith Brothers into 
the Navy store in the fall of 1862, and whether they were hand-cut or machine-cut? 

Am. I cannot speak specifically of that particular delivery, but I can say this of the 
deliveries under that contract : that I took particular pains to satisfy myself that they were 
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hand-cut files all of them, including, of course, this delivery and the other part of the year. I 
don't distinguish between that deliver? and other deliveries, as giving that any more particular 
attention than subsequent deliveries. 

Int, 20. State what the reason was, if there was any, why you paid particular attention 
to the deliveries under this contract to see that they were handout Files. 

Ans. Because I had it a point in preparing the schedule thut the Files should be band- 
cut, my object was to be certain that that description of Files were those that were flirnished. 

[fU. 21. State whether any Whipple Files marked " Sheffield " were delivered under that 
contract, to your knowledge ? 

Ans, There were not, to my knowledge. 

Int. 22. State from your knowledge as a practical meehanic, whether the invoice of 
Files of October 25th is well assorted for the various uses for which they were required? 

Ans. I should say the assortment is a good one — I should judge adapted to the con- 
sumption of the Department, except that the twelve-inch bastard Files, I should think, were not 
so many of them as there should be, quite. 

Int, 23. Please to st^te what was done with worn-out Files? 

Ans, After being used the second time, which I have before referred to, quantities of 
them were taken to the foundry and used for rubbing the sand off from eastings. After 
becoming useless there, those that were available were made into scrapers for scraprog ships' 
bottoms and the outside iron work of ships, also for cleaning boilers. 

Int. 26. State whether Mr. Nichols, the quarterman. had any means of knowing by 
whom the Files were delivered that were placed in bis hands for the use of his nhell men. 

Ans. He had no such means that I am aware of. 

Int. 21. Had he any control of the iron of the department? State spectiically his 
duties. * 

Ans. He had no control of the iron of the department; his duties were confiiied to the 
preparation of the shot and shell, after they were cast, by filing and bushing them. 

jbit. 35. Were the number and quantity of Files delivered in the Yard in the fiscal 
year 1862*3, greater or less in proportion to the wants and necessities of the Yard than those 
delivered in the fiscal year 1861-62 ? 

Ans. The quantities delivered in 1862-'63 were less, in proportion to the wants of 
the Yard, than the previous year. 

Bit. 39. Mr. Nichols has stated that thirty dozen of files — 12- and 134nchfiat bae. 
tard files — were used in his department during the month. From your knowledge of his 
department, can that be correct or not ? 

Ans. It cannot be correct, because that would involve a conanrnption^^in his department 
alone, greater than was consumed in the entire departments-^ be having in bia gang* probably, 
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twenty to twenty-five men, while in the whole departuiont there was from four to Bix hundred 
men. 

Int. 40. It has been stated bepe by a witness for the prosecution, that he on one occa- 
sion found a file that had not been tempered — so soft that it bent — in substance that; will 
you state whether it has occurred under your observation and experience that files sometimes 
get into a package, which have not been tempered? 

Ant, I have known that to be tlie case^ not very frequently, however. 

hL 41. You have stated that in the schedule for Files, for the fiscal year '62 and '63, 
you were careful to insert that the Files should be hand-cut, and that, having inserted that re. 
quirement, yon took care to see that hand-cut Files were in fact delivered. State the degree 
of assurance with which you can state to the Court that the Files which were delivered und^r 
that contract were hand-cut ? 

Ans, The Files for the most part — I believe all of them — * passed under my personal 
inspection ; on the receipt of Files in response to requisition they were checlced on the 
requisition which I made, and examined as they were checked; so that I had a personal knowl- 
edge of the Files that I received under that contract. 

Int. 42. Well, in view of the fact that you have stated in yonr last answer, do you or 
not entertain any doubt that tlie Files were delivered according to the schedules — hand-cut? 

An$. I entertain no doubt about it whatever, that they were delivered according to the 
schedules. 

Sixty Second Day. — Cross- Int. 1 . Explain to the Oocrt how and by whom the schedules 
are prepared upon which contracts are made for supplies for the Yard ? 

Ans, The master-workmen are required to make schedules of their probable wants ; 
and these schedules are sent sometimes to the storekeeper, and sometimes to the constructing 
Engineer of the Yard, where they are consolidated according to their classes. 

Cross-InU 2. The schedules are intended to embrace the wants of the Yard for the 
year, are they not ? 

Ans. So far as they can be anticipated. 

Gross'hu 3. By whom was the schedule for Files made out for the year 1862-3 ? 

Ans. I made a schedule for my department and I understood other master-workmen 
made schedules for Files for their departments, where they were nscd. 

Crosa-InU 4. What proportion of the Files estimated for are used in your department? 

Ans. I am unable to say what the proportion would be, but a very large proportion. 

Cross-hiu 5. Are not nearly all the Files estimated for used in your department? 

Ans, They are not all used there ; there are quite a number used in other depart- 
ments. 

18 
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CrotB-biU 6. Why did you estimate for only ten dozen of fourteen inch flat bastard 
Files ? 

[Witness asked to be furnished witi) a copy of the question, which was written out and 
handed to him.] 

Ans. The question inquires whether I estimated for only ten dozen fourteen inch flat, 
bastard Files. I don't know whether that is the number which I estimated for or not. 

[Judge Advocate. That is the whole amount (showing schedule attached to the con. 
tract to witness.) 

Witness. I see that that is so on that schedule, but that is not the original schedule 
which I made for my department. The schedule which I did make for the department was the 
estimate of the probable wants of the department irrespective of the stock on hand in the cus. 
tody of the store-keeper. 

Witness. We usually kept in a small office or room, a small stock of Files in the 
custody of the Department; the requirements of the Department were in excess of that stock. 

Ans, I have reason to doubt the correctness of schedule, I believe, from the fact that 
these printed schedules have sometimes varied from the schedule which I prepared. 

£t^ 16. That still avoids my question. The question is, have you any reason to 
doubt the correctness of that schedule in that re^ipect 7 

Ans. 1 have no special reason to doubt that schedule other than what I have named 
as applying to schedules generally. 

Int, 21. By whom were they [the schedules] made out for the year 1862-3 ? 

Ans. I am unable to say'whether it was the storekeeper, or constructing engineer. 

Int. 23. Did you have any inspection of the Files delivered by Smith Brothers A: Co., 
on the contract of October 9th, 1862 ? 

Ans. I did. 

Fnt. 29. State to the Court how you made that inspection 7 

Ans. By an examination of the packages, the brands, stamps or labels upon them, and 
by opening occasionally a package to see the articles themselves. 

LiU 31. Was there any distinctive mark upon the packages or upon the Files which 
indicated that they were hand-cut ? If so, state wimt it was and where it was placed 7 

Ans. The assurance that they were hand-cut Files were derived from the labels on the 
packages, bearing the manufacturers' names, who were reputed, the world over, to manufacture 
Files, cutting them by hand ^ also from an examination of the Files themselves. 

Lit. 32. Wlio were the manufacturers of the Files delivered under that contract ? 

Ans. I can only speak from an imperfect recollection, as I have never thougiit of the 
matter since; to the best of my recollection there were Files of the manufacture of Earl, 
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Smith & Co. I think is the name, of Moss & Gamble, I think : I think there were some of 
Graves' or Greaves' Piles ; there were a variety of manufacturers ; I don't know that I can 
state the labels any farther. 

Int. 34- Were there any of the Files of the Whipple Pile Manufacturing Company 
among them ? 

Ans. I have no recollection of seeing any ; if there had been I think I should have 
detected it. 

Fnt. 37. Were any of thr Piles that were delivered under that contract marked on the 
package, ^^ Hand-cut Piles/' or on the label, or anywhere ? 

Am, I don't recollect of seeing it anywhere on the label or on the packages. 

hit. 38. Then you only knew of their being Hand-cut Piles from your knowledge of 
the manufacturer. Is that so ? 

An$. I know of their being Hand-cut Piles from the knowledge of the manufacture 
and from the actual examination of the Piles themselves, as 1 said before, I think at that time 
I should be able to distinguish between a Hand-cut Pile and a Machine-cut Pile. I have said 
that there were Machine-cut Piles which it would be difficult to tell from Hand-cut. At that 
time, however, those Piles were not in market. 

Cro$t-ht. 4(1. Tou have stated that the quantity of Piles delivered in 1862-3 was less 
in proportion to the wants of the Yard than the previous year; were not those received during 
the previous year also delivered by Smith Brothers & Co. ? 

Ant. I believe they were ; Smith Brothers were contractors for the entire year, I 
think. 

CroMM-bu. 41. You have stated that when this contract for Piles was made, you had 
Piles over from the deliveries of the previous year; how many had you remaining over of each 
size? 

Am. "Prom deliveries of previous years" I think I said. The number which we had 
on hand it would be impossible for me to state. There were a few in the storeroom adjoining 
the machinists' office, of each kind. Some kinds we kept larger quantities of than we did of 
others, and this stock was constantly changing; it was what we dealt out from daily to the 
men. I was also cognizant of the fact that there were Piles in the Naval store, but what 
quantity or what description 1 did not know. 

Cross-lnt. 44. How many Files did Mr. Nichols receive per month for the use of his 
gang? 

Am. I should judge that he might have received in the vicinity of three dozen per 
month. 

Crou'lnt. 46. Do you know, of your own knowledge, how many he did receive ? 
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Ans. I do not kuow that I can say that I know of my own knowledge how many he 
received. My answer was based upon my general knowledge of what was done in the depart- 
menty and what he was doing, — the number of men he had employed. 

In reply to questions of Judge Advocate as to particular delivei'ies of Files, Mr. M. 
replied : 

Why those Files were received as alleged, I am unable to say. My requisitions were 
made in accordance witli my wants, and if they were received by me, my requisitions were 
on the store-keeper. If he had them in stock, I received them. If he bad not, as I nnder- 
stand it, he made a requisition upon the cootractor, or upon the navy agent, for the open pur- 
chase. I had nothing to do wliatever excepting to make a requisition upon the store-keeper, 
and my requisitions were the expressions of my. actual wants. 

These deliveries must have been made to the naval store-keeper. I obtained upon my 
requisitions just what I asked for, number and kind, from the naval store. Beyond that, I had 
no control, and could give no direction to the deliveries to the naval store-keeper. 

Tnt. 51. Explain to the Court how it is that your requisitions were so much at variance 
with your estimate for that year ? 

Am. I an not aware that my requisitions do vary very largely from the estimate ; but, 
of course, without a knowledge of contemplated work, — how it is to be, its character, —it 
would be impossible to make a correct estimate so that for the entire year there would be 
no necessity of departing from it, without knowing the amount and nature of the work to be 
done. 

Int. 53. Would not fourteen-inch half-round second-cut files, which cost by the contract 
six dollars per dozen, have answered the same purpose for the machine department as twelve 
inch second-cut files which cost eight dollars per dozen by the contract? 

Ans. They would not. If that was the case there would be no need of making but 
one kind of File. 

Int. 54. State to the CoUrt why a fourteen-inch File would not answer th6 same 
purpose as a twelve-inch File ? 

Ans. It is larger; the half round portion is of a difierent curvature, and if the work 
be small, a large File could not be used upon it to the advantage that a smaller File could. 
If it were filing out a hollow or a hole — for which these Files are mostly used, it would be 
necessary to select that size of File that would nearest fit the hole. 

Int. 60. Explain to the Court why your first requisition under this contract for Files 
did not state the quantity of each kind required ? 

Am. I think I did. I do not think I ever made a requisition for Files without stating 
the number and kind. 
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Int. 61. Did the requisition upon which Smith Brothers & Company made their first 
delivery state the quantity of each kind required ? 

Am. I do not know ; the requisition upon which that delivery was made may not have 
emanated from me. 

hi. 62. Can you state how many twelve inch flat bastard Files were used per week in 
your department during that year — the year '62-63 7 

Am. As near as I can estimate it, the consumption was about two dozen per week. 
The consumption for the year, by requisition, was one hundred and three (103) dozen 12-inch 
bastard Files. 

Lu. 63. In answer to question 2 1 you have stated that no Whipple Files marked 
"SheflSeld" were delivered under that contract, to your knowledge; under what contract were 
they delivered ? 

An$. I am not aware that any ** Sheffield '' Files were delivered under any contract ? 

Bu. 68. Have you not seen << Sheffield " Files of the manufacture of the Whipple File 
Manufacturing Company in the yard before the contract of '63,'64 7 

Ans. I have no recollection of seeing any. 

ht. 69. Do yon not know that Files of the Whipple File Manufacturing Company, 
marked " Pemberton, " were delivered under the contract of October 9th, 1862 ? 

Ans. I do not know it, nor do I believe that such were delivered. 

Int. 70. Do you mean to be understood as swearing that no such Files were delivered 
under this contract ? 

Ans. I mean to be understood that I am swearing to the best of my knowledge and 
belief. 



Sixty-Third Day. — [nt. 2. By Counsel /or Respondent. I understand you to say, in 
reply to the Judge Advocate, ihat you do not use saw Files in your Department; Is that so? 

Ans, We do not use pit saw Files; we use a very few small three-cornered taper 
saw-files. 

Int. 3. Now, will you take these vouchers, and state how many of the Files delivered 
upon them, were Files for your Department, and ho\;r many were saw Files or other Files 
required for the block shop, or other requirements in the yard ? 

Ans. The distinction which it will be necessary for me to make in answering this 
question is, that of the kind of Files used by machinists, the blacksmith uses some — what 
proportion I am unable to say — but there are descriptions of Files here which are not used 
by either, except some of them to a very small extent; of the taper saw Files, machinists 
would use a few of the smaller sizes, say, from five-inch down to three-inch — perhaps six to 
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ten dozen a year; pit saw Files which are a description of Files known to machinists as 
" half-round blunts;" we should use, perhaps, a dozen in a year of this description of Files; 
there are 421-^ dozen; out of which the machinists would use, perhaps, 10 dozen to 12 dozen. 
The machinists would use a few of the taper saw Files, say ten dozen; of the pit saw Files 
or half-round blunts, say a dozen ; of wood-rasp.-i, perhaps, half a dozen ; which would make 
about 410 dozen that would not he used in the machinists^ Deffartment, 

Lit. 4. Assuming the whole delivery to be 812§ dozen^would it be correct to tay^ that 
half of the delivery under that amtract was for your department f 

Ans, It would not. 

Int. 5. Was there more or less of the deliveries for your department than for the rest 
of the departments in the Yard ? 

Ans. There were less. 

Int. 6. Can you state as a mechanic whether for the filing of saws it is necessary 
have different sizes of Files ; as. for example, will a large File, 6le a panel saw, or an eight-inch 
File do the work of the five-inch File ? 

Ans. An eight-inch taper saw File it would be possible to use in filing a saw that a 
five-inch would do; but the five-inch would be a more suitable tool to do it with. In the other 
kinds of Files, such as pit saw File;), one size could not be substituted for another; the form of 
the tooth — the hook of the tooth should conform to the curve of the File substantially, so that a 
difference in length always involves a difference in size — the curve of the back of it; so that 
it would be impossible to use them interchangeably there; and it would not be a proper substi- 
tution to use an eight-inch File upon a small saw. It would be an unwieldly tool, and the 
work would not be done so well with it. 

InU In your answer to questions sixty and sixty-one, of Cross-examination, when you 
use the word '< requisition,'' do you mean requisitions made by you upon the Naval store ? 

Ans. I mean to say that when requisitions are made by me, they are always upon the 
storekeeper; I cannot make requisitions upon a contractor. 

Questions by the Court. Int. 1. Were you accustomed to estimate irrespective of stock 
on hand ? 

Ans. We were; it was supposed that the storekeeper, who had the custody of this 
stock, could alone state how much he had on hand ; and when we prepared the schedule it was 
my understanding, and generally understood so. I am told that the schedule teas consolidated, 
he only had the means of taking into account the stock on hand. 

Int. 2. Is such the general practice ? 

Ans. I believe it is. 

By the Court. Int. 3. What has been your inference when the printed schedules have 
varied from the written ? 
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Ajis. a variation in one respect I can account for; the variatioa (I mean from my 
own schedales), in this way; I make my schedule for Files, the blacksmith makes his, the 
carpenter, the joiner, the blockmaker make tiieirs 

They all appear in one class of the schedule. If I describe a certain kind of File — 
80 many of a certain kind of File for my Department, the blacksmith wants the same — some 
of the same, and specifics them in the schedule; the quantities are added together, so that on 
the schedule there would be an excess; but there have been sometimes quantities less than 
what were on my schedule. I think that has been the case once or twice, which I can account 
for in no other way, unless the Storekeeper might have taken into consideration, in the prepa- 
ration of the schedule, the stock on hand ; deducting from the amount which was furnished to 
him by the master-workman for their year's supplies, the stock which he had on hand. 

Sixty-Fourth Day. Henry R. Handersok, witness. Testimony as to the quantities of 
Files delivered by Smith Brother's Sf Co. beyond thejojce of the contract ; and the value of the same^ 
compared with the amount of money received for them by Smith Brothers 4f Co. under contract. 

Total quantity delivered in excess of faee of contract on requisition No. 3775, for forty 
gross, was 98iV dozen. 

Of this 40^^^ dozen were 5-inch tapers, of which 18 dozen more 
were afterwards required, 40^^ " 

58A « 
Excess on 3-inch tapers was 6 << 



50 dozen more 3-inch tapers were afterwards required, balance, 62^ ^ 
On 14- inch flat smooth, excess was Vlr '' 

Half a dozen more were afterwards required, . balance, 51t^ " 
In this balance there were of 12 and 14-inch Files, the (leading 
sizes wanted, according to all witnesses,) 45J5r " 

Balance was 6 dozen pitsaw Files, 3 J inch, for which the contract 
price was much less than the cost, ....... 6 dozen. 

The amount received by S. B. & Co. for all the files delivered 
in excess of face of contract upon requisitions, was .... |S869.59 

Int. Do you know what the net cash cost of these Files would have been from English 
importing houses at the time of delivery ; and what would have been the net cash cost of the 
Files to Smith Brothera & Co. 

Ans. $897.49. 
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Int. How much then did Smith Brothers & Co. lose, beside interest and expense, in 
the delivery of said Files, in excess ? 

Am. $27.90. 

Int. State if those Files would have sold at the time of the delivery for $897.49. 

Ans. I think, sir, they would have sold for a sum exceeding that. 

Question by Jitdge Advocate. Show to the Court the Statement by which you make the 
cost of those Files amount to that sum at that date. 

Ans. I procured the price of the Files, payable in gold, from an English importing 
house, and the price of gold I obtained from the Boston Shipping List, the dates to correspond, 
and figured the price myself. 

The English importer's price at that time was $4.50 to the pound sterling, payable in 

gold. 

The Judge Advocate inquired at what the witness estimated the cost of the following 

Files : answers are annexed, 

12 inch, half round, second cut File, Atis. $7.08, 

14 inch, « '* bastard File, Ans. 7.72, 

5 inch, taper saw File, (Oct. 25, 1862,) Ans. 1.41. 

Sixty-Fifth Day. — Mr. Handcrson produced in Court seven different invoices of Files, 

bought by Smith Brothers & Co., at or near the dates of delivery of Files by them on contract. 

These proved the rates paid by S. B, & Co. for Files, at the various dates, to have been more than the 

estimate of Mr. Handcrson, thus: at rates paid by Smith Bros. & Co.: 

Oct. 14, 1862, 5 inch, taper saw Files, did cost, $1.43, 

Dec. 31, 1862, 14 inch, half round, bastard, would have cost, 8.45, 

June 5, 1863, 12 inch^ half round 2d cut, would have cost, 8.52. 

Mr. Handerson explained his underestimate of the cost of the Files the day previous 

thus: 

<' I find by examination of invoices that instead of English Files costing $4.50, payable 

in gold they were $5.00 per pound sterling, payable in gold. 

He farther stated that the purchases by S B. & Co., of Austin & Co. and the Arcade 

Co. on invoices in Court, were at less than the ruling market rates. 

In reply to Judge Advocate, lie said that the price list for Files in use was the same 

with the American and English manufacturers, and therefore the price paid for any size or kind 

of File at a particular date would indicate the price at the same date for any other kind of File 

upon the price list. 

Question by tJie Court. Did Smith Bros. & Co. keep themselves supplied with articles 

to meet their contract, or did they purchase them as they were required ? 
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Ans. Owing to tho state of the market it was almost impossible to keep a full stock of 
goods in store ; and I presume they were often obliged to buy to meet their wants. 

To place upon record evidence of tfie immense detail in the Navy business of Smith 
Brothers ^ Co. since June, 1861; the following question was made to Mr. Handerson, by coun- 
sel for Respondent. 

Int, From the Navy sales books of Smith Brothers & Co., report the whole number of 
pages filled with the items of Navy business. 

Ans, One thousand two hundred and five (1205) pages. 



EVIDENCE AS TO THE SALE OF STEBLINO FIQ IBON. 

Thirty-Seventh Day. Mr. Simpson, clerk in Ordnance Office, testified that he was pres- 
ent wiien the bids were opened, and that upon Gommo. Missroon's inquiry of Mr. Smith how 
Smith Bros, could furnish iron cheaper than the Townsend Co., Mr. S. took from his pocket a 
paper, and handed it to Oommo. M., showing him a contract from the Sterling Co. to furnish 
S. B. & Co. the iron, and making the remark that that would explain why he could furnish it 
cheaper. 

Fififfirst Day. Mr. E. P. Dunnbls, (in reply to request of Judge Advocate previously,) 
reported to Counsel for Respondent the expenses of Smith Bros. & Co. on the Townsend iron, 
as follows : 

I find the expenses to be as follows: the Freight amounted to $1814 60; Brokerage 
$229 76; Shipping expenses $160; Travelling expenses |25 00; Insurance and war risk 
11200; making a total of $3429 26. 

Int. What then was the profit made by them upon that contract by the Goyernment? 

Ans. Three and a half (3}) per cent. 

Fijly- Ninth Day. Elisha P. Cutler (Broker in Metals and Iron of all kinds,) testified 
that in September, 1863, he was employed by Smith Bros. & Co. to go to New York for a lot 
of charcoal pig iron. The result was that he found less than fiye hundred tons in the market, 
and returned home. 

He found the Sterling Iron Company held a lot as large as 750 tons. 

Messrs. Townsend & Co. represented the Company. They held it at sixty {60) dollars 
per ton ; that was without including freights to Boston. 

As far as Mr. Cutler had knowledge, there were no other parties holding that quantity 
of iron at that time. 

20 
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Note. The price received by Smith Brothers & Go. upon their contract was $61 74 
per ton. 

Messrs. Townsend & Co.'s bid was |62 50. Adding freights, about $2 50 per ton on the 
average; marine risks 1 per cent, and war risk IJ per cent., (rates paid by S. B. & Co., in 
December, 1862,) it will be seen that government bought the iron much less than the price of 
T. & Co. to Mr. Cutler, and less than the bid of T. & Co. (by 76 cents), thoy taking risks 
of shipment and delivery. 

Moreover Charcoal Pig Iron advanced immediately to $70 and upwards, so that this 
iron contract (like all others of S. B. Sf Co. with the Navy Department) was very fortunate for 
government. 



TESTIMONY AS TO THE SPECIFICATION ON ANCHORS. 

Frankun Curtis, witness (dealer in Ship Chandlery), testified, that he bought and sold 
anchors both new and second-hand; that he had been acquainted with David Barnes, dealer in 
anchors and chains, on Commercial St., Boston, for about four years. That Mr. Barnes had 
for the last two years, been engaged " very extensively " in the business, — that from his 
knowledge of Mr. Barnes, if he (Mr. Curtis), bad had a contract with any party for the sale 
and delivery of anchors, he should have employed him (Mr. Barnes), as a suitable man to 
procure and deliver the anchors. That, in his judgment, it would not have been possible in 
the month of May, 1864, for a dealer to have procured 109 new anchors of the sizes named, 
(requisition shown to witness), because the prices of anchors, like everything else, varied so 
greatly and so suddenly, that no one kept many on hand at the time. 

Int. By Judge Advvcate. On an order on you for an anchor, would you consider 
yourself authorized, without express permission, to send a second-hand anchor ? 

Ans. I should. 

lilt. Would you deliver one that was broken and mended ; or that was eaten by rust 
in; holes ? 

Ans. Yes, if not very bad. 

Int. Would you or not, make a statement of the fact that such anchors were second- 
hand or rusted ? 

Ans, I should say that new anchors could not be procured. 

Int. Why should you have employed Mr. Barnes as a suitable person to deliver 
anchors? Because he was a man of veracity and integrity; or because yon deemed him 
responsible pecuniarily ? 
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Ans, In both respects.    I should have employed him because I had no 
doubt of his integrity, and that was his almost particular business — to supply these articles. 

Int. Then the Court arc not to understand that you have positive evidence of his 
integrity ? 

Ans. No, I have not. 

By Counsel for Respondent. 

hit Have you or not the same evidence of liis integrity which you have of other men 
dealing in those articles in whom you confide? 

Arts. I have. 

Int. What is his reputation as a man of integrity and truth ? 

Am. I have never heard it questioned. 

Examined by Court. 

Int. What was the condition of the market of the country in May last, for assorted 
anchors ? 

Ans. The market was bare, and difficult to obtain what was required. 

Sixty-Jijlh Day. Henry R. Handerson, witness. Int. Have you ascertained from 
invoices of Smith Brother's & Co., during the past three years, the amount in dollars and cents 
of anchors and chains bought by them of David Barnes, Jr., for supplying to the government? 

Am. I have. 

hit. State it. 

Ans. 118,396.92. 

Sixty-fourth Day. — Henrt L. Fearing, Witness. 

Int. 2. How long have you been engaged in the business of ship chandlery ? 

Ans. Sixteen years. 

Int. 3. State whether the buying and selling of anchors enter.! into your business. 

Am. It does. 

Int. 4. Do you know David Barnes of Commercial street, a dealer in anchors and 
chains ? If yea, how long and how thoroughly have you known him ? 

Am. I know him to be a dealer in chains and anchors, I have known him fourteen 
years, I have been in the store with him, I guess, two or three years, and have had dealings 
with him ever since up to the present time. 

Bit. 5. State his reputation for integrity and fair dealing in this community. 

Ans. I should say it was good ; I have never heard it questioned. 

Lu. 6. If you bad made a contract with him for the delivery of anchors for yourself or 
any other person, state the degree of confidence which you would have that he would faithfully 
execute the contract. 
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Ans. I should have perfect confidence thait he would fulfil it 

Int, 7. State whether, from your knowledge of the business, it would have been possi* 
ble, in the month of May last, to have procured for immediate delivery, 109 new anchors of 
the description named in that exhibit, (Counsel hands paper marked Exhibit B. B. to witness.) 

Ans. I should think it might have been, excepting the two last ones, the two nine 
thousand pound ones I am not sure about ? because I never sold as large an anchor. 

Int. 8. Did your firm bid in answer to the proposals of the government in May last for 
those anchors ? 

Ans. We did not, sir. 

Int. 9. What was the state of the market at that time, whether or not bare of anchors, 
or comparatively so ? 

Ans. My impression is, that they were rather scarce, rather difficult to obtain, 

Sixty-Fourth Day. — E. L. Norton, Navy Agent, Witness. 

Int. 20. Have you ever purchased second-hand chains and anchors for the use of the 
Charlestown Navy Yard ? 

Ans. I have. 

Int. 21. State whether prior to May, 1864. 

Ans. I have. 

Int. 22. Will you state any instances that you recollect where second-hand anchors and 
chains have been bought for the use of the yard, not by Smith Brothers and Company, but by 
the officers or employees of the government? 

Ans. I remember a lot of second-hand chains for a shipment to California in Septem- 
ber, I think, of 1863; I remember ono or two second-hand anchors, large ones, sometime in 
1862. 

Int. 23. By what officer of the yard, if you know, were they selected? 

Ans. Naval Constructor. 

Int. 24. Do you recollect of the boatswain of the yard, Mr. Grace, ever selecting a 
second-hand anchor? 

Ans. I do. 

Int. 25. State when that was, and what kind of an anchor it was ? 

Ans. I believe it was in the spring of 1862. It was a large anchor, between three 
and four thousand pounds weight. 

Int. 26. Do you recollect any other instances in which second-hand anchors and chains 
have been purchased by the officers of the yard for the use of the yard ? 

Ans. These purchases were all made through me, by me. I recollect another lot of 
chain that was purchased but cannot fix the time. I remember that Mr. Grace inspected the 
chain. 
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Eu. 27. You 8B7 they were all purchased by you. What had the officers of the yard, 
to Thorn you have referred in your preceding answers, to do with the purchases 7 

^x*. They examined tlie articles before they were delivered. 

Crott-Int. 1. Were you authorized, in the instance to which yon have alluded in yoar 
examination in chief, by the Commandant of the Gharlestown Navy Yard to purchase a second- 
hand anchor ? 

Am. In the instance to which I have alluded, anchors of the size required were not 
readily obtained. I found these anchors, and brought them to the notice of the Commandant 
of the Yard and the Naval Constructor, and received their opinion in regard to the purchase 
before it was concluded. 

Crott-hu. 2. Pleaao now state to the Court whether the Commandant of the Yard and 
the Naval Constrnctor were informed by you that these anchors were second-hand anchors or 
Dot 7 

An*. I talked with the Commandant of the Yard about the anchors, and understood him 
to tarn it over to the Naval Constructor; the Naval Constructor did understand that the anchor 
I proposed had been used; he examined it, and pronounced it in all respects a suitable anchor. 

CroM-Lit. 3. Do you now allude to any anchor required by the requisition No. 7045, 
under which these anchors were delivered? 

Axt. I do not 

Crou-hu. 4. Then I repeat the question as to whether you were or were not authorized 
by the Commandant of the Gharlestown Navy Yard to purchase second-hand anchors under 
that requisition, 7045 ; or whether you, in that instance, brought to him the notice or the fact 
tiiat second-hand anchors were to he delivered, previous to their delivery ? 

An*. The requisition itself was the only authority I had for making the purchase. I 
never had any conversation with the Commandant of the Yard or Ute Naval Constrnctor, or any 
other porson but the parties applied to in regard to the anchors. 

iu. 5. Then I am at last to understand that you were not authorized by the Com- 
mandant of the Yard to purchase second-hand anchors, am 1 7 

Ant. I am neither authorized nor prohibited by- the Commandant of the Yard to 
purchase second-hand anchors ; I am only to purchase new anchors, without reference to their 
being first or second hand ; I am only to purchase suitable anchors — I meant to say suitable. 

ht. 7. Do yOB conaider yourself authorized, upon a requisition for tho purchase of 
anchors for the Sonth Atlantic Blockading, or any other squadron, to purchase aochors which 
are broken and mended, or which are rusted in holes 7 

Aiu. I an only authorized to purchase anchors, in such cases, of ^od quality, without 
reference to their being first or second hand. 
21 
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Int. 2. Qyestim by the Court. At the time yott purchased the second-hand anchors 
were there no new ones in the market? 

Ans. Second-hand anchors were the only ones I could find answering to the requi- 
sition, in the market. 

« 

Sixty-Fifth Day. — M. H. Mebriam's Testimont. 

Int. 5. What knowledge have you concerning the welding of iron, as to whether an 
actu al test is or is not necessary to make it certain that the weld is sound ? 

An$. I have had a good deal of experience in that direction, in the examination and 
testing of welds, and there is no means of making it certain except by actual test. 

Int. 6. Is this more or less true of large welds ? 

Ans. It is particularly true in regard to large welds. 

Int. 7. I wish you to state then, as an expert mechanic, whether an anchor which had 
been tested in actual use would or would not be preferable to one that had not been tested. 

Ant. An article of that kind that had been in use, tested by use, if upon examination 
[it] did not discover points of weakness, a greater confidence would be inspired in the integrity 
of the work than could otherwise be attained. 

Cross-bit. 1. Do you mean to have the Court understand, then, that old anchors are 
better than new ones ? 

Ans. That would be decided in each particular case. An anchor that had been used, 
and not worn to an injurious extent, would have an assurance of strength which would not 
otherwise pertain to it. 



EUGENE L. NORTON, NAVY AGENT, 

Was called as a witness on the part of the defense, and having been duly sworn by the 
President, testified as follows, 

AS TO THE APPROVAL OF BILLS BY BUREAUS. 

Int. 1. Please state the order of proceeding by contractors for obtaining the pay- 
ment of bills at the Navy Agent's from the different Bureaus of the Department? 

Ans. The bills are sent in triplicate to the office of the Navy Agent, who takes one 
copy of each triplicate, makes an abstract, and sends it to the proper Bureau at Washington 
for their decision upon the merits, asking for the money. The Bureau passes upon the requi- 
sition for the money, and if the bills are found to be all right, tiiey draw the warrant upon the 
Treasury Department for the money, notifying the Navy Agent that the requisition has been 
passed by the Bureau. In course of time the money is received by the Navy Agent, who pays 
it over to the contractor, taking duplicate receipts for it — in some cases triplicate receipts. 



88 

hu 2. Does that apply to every bill 7 

An$. That applies to every bill. 

Int. 3. Then, if I understand you, the Bureau passes upon every contractor's bill, 
inspects it, and approves it or rejects it ; if approved, you pay ? 

Ans. Yes, sir. 

bit. 4. Without such approval, you are not authorized to pay the bills, are you 7 

Ant. Without such approval, the Navy Agent pays a bill at his own risk. 
Int. 5. How is it when reservations are paid, as to whether the whole account is made 
up for the revision of the Bureau 7 

Am. In some Bureaus, tlie reservations are paid quarterly ; in others, at the termin- 
ations of the contract. The whole account is not made up in some cases, but only the quarter's 
account. The final reservations are made upon the revision of the whole contract 

Int. 6. Is that revision made by the Bureau 7 

Ans. It is. 

Int. 7. Have you the reservation for Smith Brothers' contract of October 9th, 1862 7 

Ans. I have. 

Int. 11. What is the last date upon the reservation bill which you produced 7 

Ans. June 30, 1 863. 

ht. 12. Is not that the end of the fiscal year 7 

Ans. It is. 

Int. 13. Does not that show, then, that that is the last reservation bill 7 

Ans. It does indicate that it is the last reservation bill under the contract. 

iit. 14. Has that bill been paid by you 7 

Ans. It has. 

Int. 15. Then how many times have the bills of Smith Brothers & Co., under the 
contract of October 9th, 1862, been passed upon and approved by the proper Bureau 7 

Ans. At least twice. 

Thereupon Counsel for the Respondent put in evidence the following paper, which was 
marked, « Exhibit A, N " : 

(In Triplicate.) 
U. S. Navy Department, Bureau of Yards and Docks, 

To Smith Bros. & Co. Dr. 

Appropriation contingent. 

To amount of twenty per cent, reservations on delivery of Hardware at the Boston 
Navy Yard, under their contract, dated Oct. 9, 1862, as follows: amounting to $1,762 92 

Payment acknowledged by 

S. B. & Co., Oct. 14, 1863. 
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Lu. 16. Was the contract of October 9th, 1862| sent to yon to procure the executions, 
by Smith Brothers & Go. 7 
Am. It was. 

Lu. IT. Was a duplicate sent, to be retained by Smith Brothers 7 
Am. It was not 

Bu. 18. Are they ever sent to contractors; so far as you know ? 
Am. I believe they are from some Bureaus. 
Bu. 19. Are they from the Bureau of Yards and Docks ? 
Am. I believe not. 



EVIDENCE IN REFUTATION OF INSINUATIONS ATTEMPTED BY THE PROSE- 
CUTION, IN THE INTRODUCTION OF TESTIMONY WHICH HAD NO 
RELATION TO THE CHARGES AND SPECIFICATIONS. 

First, The itisinuation as to special advantages had by S. B. if Co., in access to Requisi* 
iion BookSf etc, 

Jahes M. Simpson, clerk in Ordnance oflSce, in Charlestown Yard for six years previous 
to July 3d, 1864, under Captains Yan Brunt, Green and Commo. Missroon, testified that during 
Gapt. Green's administration, Mr. Smith had always free access to the requisition book, which 
was in the same office as Capt. G.'s desk ; that Mr. S. used to examine it and consult with Capt. 
G. as to the kind and quality of merchandise wanted. 

That Mr. Smith had a number of interviews with the Inspector of Ordnance as to the 
purchase of iron ; the different kinds of iron to be used for shot and shell ; the quantity to be 
wanted, and the purchase of the same : that at one time he wrote and telegraphed from New 
York, as to the kinds of iron there used ; and that he kept himself informed as to the quan- 
tities to be required by watching the consumption. 

That under Commo. Missroon he was allowed free access to the requisition book up to 
August or Sept. 1863, the time of a controversy of Commo. Missroon with the Navy Agent; 
that prior to this he held many conversations with Commo. M. as to pig-iron and other articles, 
and seemed to be on very cordial terms with him up to the time of said controversy. 

That he remarked no intimacy of Mr. S. with the clerk, G. H. Jacobs, Jr., and knew of 
no attempt on the part of Mr. S. to obtain any favor from employees to the injury of the govern- 
ment; that Mr. S. ceased his visits to the office about the last part of 1863, Mr. Dunnels after- 
wards transacting the business in place of Mr. Smith. 

Thirty-Eighth Day. — Geo H. Jacobs, Jb., clerk in Ordnance office from 1858 
to February 29, 1864, (now clerk with the Hinckley & Williams Locomotive Works,) testified : 

That he had known F. W. Smith since 1861, when he began to furnish supplies, Capt. 
Green being Inspector of Ordnance ; that Mr. Smith had free access to the requisition book under 
Capt. Green's administration, and under Commo. Missroon, until about August, 1863; that 
during the first year he was in the office nearly every day, to see what kind of articles were 
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wanted on requisitions ; if those delivered were satisfactory, and also if any articles were 
wanted, which was sometimes the case, before requisitions could be made. During the 
last six months his business appeared to be principally with Commo. Misroon, in reference 
to correspondence between the Bureau and the Inspector as to iron ; also with the Commo. as 
to articles supplied to the Navy Agent. 

Mr. Smith made efforts to inform himself of the kind and qualities of iron required by 
the Ordnance Bureau, and was frequently in consultation with Capt. Green at the commence- 
ment of casting shells in the Yard. 

Thirty-Ninth Day. — That he never observed any improper intimacy or favoritism between 
Mr. Smith and Mr. Simpson ; their interviews were public, at Mr. Simpson's desk. He had never 
known any offer by Mr. Smith or any advantage to any oflScer of the Yard, to induce better 
facilities for business to S. B. & Co. 

Thirly-Sixth Day. — E. P. Eunnels testified that for six months prior to the time 
when Mr. Jacobs left the Ordnance oflSce, he had himself attended to the business of S. B. & 
Co., pertiiining to that Bureau ; that the whole amount of business, during this period, of S. B. 
& Co. with that oflSce, was but $7147 61, exclusive of sales of pig iron. That he had taken 
entire charge of the delivery of this assorted merchandise, and in part also of the pig-iron; 
that he only knew of one occasion for Mr. Smith to visit that oflSce meanwhile, viz., with refer- 
ence to boiler iron, and that Mr. F. W. Smith was absent from the Commonwealth a consider- 
able portion of the time during that six months. 

Mr. Dunnels testified that he had free access to the requisition book in the Ordnance 
oflBce, and that he examined it in presence of Commo. Missroon. 

Thirty-Ninth Day, — Geo. H. Jacobs, Jr., testified that about the time of the controversy 
between Commo. Missroon and the Navy Agent, the facilities which Smith Bros, had previously 
^or business with the Ordnance office, were refused to them ; and from that time the visits of 
Mr. Smith nearly ceased, Mr. Dunnels attending to the business of S. B. & Co. This controversy 
occurred about six months prior to the time of his (Jacobs') discharge. Mr. Jacobs stated 
that during this period he saw Mr. Smith in the office only four or five times, and in those in- 
stances his affairs were with Commo. M. personally ; also that he was absent in Philadelphia 
from the 2d to the 21st of January. 

B. G. Smith stated that his brother was absent from the State a fortnight in Feb- 
ruary. This, with the above, proves that Commo. M. was mistaken as to "almost daily" visits 
of F. W. S. to his office, up to the last of February, 1864. 

B. G. Smith (41st day) confirmed the testimony of Mr. Jacobs and Mr. Dunnels 
that for a year Mr. D. had taken the place of his brother in attending to the business of the 
Ordnance office. He had no knowledge of his visits to the Ordnance office more than once or 



twice for about a year; lie had no occasion to go there frequently, since Mr. Dunnels attended 
to the business 

As to "almost daily" visits to the Ordnance office up to 29th February, 1864, Mr. B. G. 
Smith's testimony proved that they could not have been, inasmuch as his brother was absent 
from the State very frequently — from a quarter to a third of the time. He made all the trav- 
elling for the firm, and was therefore called away frequently to New York and Pennsylvania, 
to obtain merchandise from manufacturers, which was at times attended with great diflSculty. 
Some of the requisitions required much thought and personal attention — instance one for gird- 
ers, according to drawings. " These my brother attended to personally. He was absent with 
me a fortnight at one time, in February, 1864." 

Mr. Smith stated that he was never aware of any intimacy between his brother and the 
clerks in the Ordnance office, and that S. B. & Go. never offered to employees in the Yard 
money or other inducements, in order to obtain peculiar advantages for the transaction of their 
business with the government. 

Forty-Second Day, — M. H. Merriam testified that Mr. Smith had access to the requisi- 
tion book in his department, and he understood that to be the case as to other departments. 
His own observation had confirmed this opinion, as he had seen parties examining the requisi- 
tion books. Mr. Smith frequently called upon him to anticipate the demands which would be 
made upon his contracts. Frequently it was necessary for Mr. S. to apply to him for informa- 
tion ; but there was no more opportunity afforded to him than to any other person furnishing 
supplies to the Government, who chose to apply for information, and he had no unusual facili- 
ties for the transaction of his business. 

Difficulties were experienced in obtaining promptly nearly all the metals required in 
the department; especially was this the fact with the article of plate iron. That he had orders 
from the Commandant to go to New York and investigate the stock in market, which he did 
in company with Mr. Smith. At this time there was a very large demand for materials, par- 
ticularly of iron, and the manufacturers were severely taxed for a large production, Mr. Smith 
therefore made frequent visits to the Yard, examining the stock on hand and the rate of con- 
sumption. 

Mr. Merriam said, '^ It is possible I may have given information as to articles which I 
knew they were to supply. For instance, if I knew we were likely to want articles difficult to 
obtain, I should be very likely to say so to Mr. Smith in order that he might prepare himself 
for the requisitions which he must necessarily fill. He confined this statement to articles for 
which S. B. & Go. had contracted, and 8ui)sequently added, I also thought that I was subserv. 
ing the interests of the Government in giving that information, so far as it went, at the earliest 
practicable moment; by reason of the difficulty in obtaining many of the articles which were 
used in my Department. 



Sixtieth Day. — James M. Munn (formerly clerk in the office of the Master Machinist). 
Int. State if you noticed any facts indicating an unusual intimacy between Mr. Smith 
and Mr. Merriam, in their intercourse with each other in the office or elsewhere ? 
Am. I did not notice any ; I did not think anything of the kind« 



Second. The insinuation by the prosecution of a businets interest or relation of M. H. 
Merrianiy with Smith Brothers Sf Co. 

Forty-Second Day. — M. H. Merriam testified that he had a proprietary interest in the 
manufacture of patent-leather shoe binding ; thai he has not nour and never had any business in 
which they were concerned^ and that he had never received from S. B. & Go. any gratuity, pay- 
ment, or promise of payment, for affording them facilities for transacting business at the 
Charlestown Yard. 

Mr. Merriam farther testified that from his proprietary interest in the manufacture 
above mentioned of shoe binding, he had received last year as Ins share of profits, an amount, 
which, as stated in Court, was much greater than his salary under government ; that it is the 
only article of the kind manufactured in the country : the only one adapted to use on sewing 
machines. That his salary from government was two thousand dollars, and that he had never 
received from the government, or from any person in the employ of the government, any money 
or property to increase that compensation. 



Third. T/ie insinuation based upon a private letter of F. W* Smith to his brother as to an 
exchange advantageous to them of No. 2 X iron for No. 1. In reply, it was proved, 
(thirty-sixth day,) by the first contract of Smith Brothers & Co with the Bureau of Ordnance 
that Smith Brothers & Co tlien offered such interchange of grades, as an advantage to gov- 
ernment; secondly, by Mr. Duunels that a statement of iron deliveries, upon contract, by Smith 
Brothers showed that no exchange had ever been made, except one, which was to the advantage 
of government ; and thirdly, that from the necessity of sending to the navy store or the ord- 
nance office, a memorandum of the bill of lading, by which to discharge cargo, the descriptions 
of the iron would be known in those offices in the first instance. 



Fourth. As to inferior boiler iron. The sixth specification of the charge preferred 
against S. B. & Co. was that some plates of boiler iron, invoiced to government, 7th May, 
1863, were of poor quality, and would not flange, Ac; that S. B. & Co. received payment 
for the same, Ac, &c 



This charge was withdrawn, under the decision of the Court, in an early stage of its 
proceedings, yet in the cross-examination of Mr. B. 0. Smith, the subject was introduced by 
the prosecutioD, and not only the whole matter relating to the ubove speciGcation spread upon 
the record, bat other attempts made to impeach the integrity of S. B. k Co. in the delivery of 
ioferior boiler iron, by letters of S. B. & Co. to Messrs. Pennuck, Wallace & Bulkley and 
Kemble & Warner. 

The Respondent protested against the introduction of the testimony at the time, yet as 
the Court anstaincd the course of the prosecution, no other conrsc was open to the Respondent 
than to meet the informal charge thus forced into the case. This was triumphantly cSectcd, as 
is to be seen by the testimony of Mr. B. O. Smith, and the eubscquoiit testimony of Mr. Pennock, — 
that not only was all the boiler iron sold by them to S. B. & Co. warranltdto be beat and ttthjecl 
to exchange in ctue of failure, by Metari. Fennoch, at their exjKtue, nnd according to their contract 
mth S. B. Si Co., (produced in evidence); but ihal out of nine hundred and cighty-iix (986) 
plalet supplied but one had been complained of at imperfect. In tlic case of this one plate there 
was a question whether the fault was in the working or in tlic iron. That the exchange of 
plates hod been delayed, merely as a matter of convenience to government and the manu- 
facturer, as is customary, to save trouble, freiglit, Sec. Mr. Pennock farther said that such 
warranty was customary, and established as to boiler flange iron generally. Letters were 
offered from Kemble & Warner to the same effect, when the whole subject (after covering 
fifty pages of record) was summarily disposed of by a decision of the Court, that it was 
irrelevant having no relation to charges before the Court. (See paper of counsel for Res- 
pondent upon this subject, 47th and 48th days.) 



Ji/U. — INSINUATION AS TO UNDUE SHARE OF OPEN PURCBASES TO 
SMITH BROTHERS Sc CO. 

Testimony of E. L. Norton, Navy Auent, as to the Open Purchases. 

Sixty-Fourth Day. Int. 28. By Counsel for Respondent. In 95 cross-interrogatory, to 
Matthew H. Mcrriam, the following statement is made by the Judge Advocate, in patting his 
question : 

" It appears in evidence that ninety-five out of one hundred of tlie bills for goods deli- 
vered to the Storekeeper of the Charlestown Navy Yard were from Smith Brothers Sc Company.* 

State whether it is true or not that ninety-five out of one hundred bills for j 

the Storekeeper are from Smith Brothers <& Company. 

(Note. — The Judge Advocate was mistaken at to the statement. No i 
*' 95 bills etc.," appears upon the record.) 



Ans. There are several Storekeepers. 

CounseL Navy Storekeeper, I mean. 

Witness. It is not true that ninety-five out of a hundred of the bills delivered to the 
Naval Storekeeper are from Smith Brothers A Company. 

Int. 29. Will you state how the fact is ? 

Ans. I have examined my accounts, and I find that the whole amount of open pur- 
chases for the year 1863, the year in which Smith Brothers & Company did the most business 
with the Department, that the whole amount is $3,750,000 for open purchase, in round num- 
bers; that of this amount Smith Brothers furnished upon requisitions, the direction and control 
of which I had, but $240,000, six and pour-tenths per cent. (6^). 

Cross- Int. 30. Cross interrogatory then proceeds : 

" The requisitions for supplies upon open purchase were given them by the Navy Agent 
E. L. Norton, and a large portion of them came from you. Now, you and Mr. Norton are 
partners in business, and according to your own statement you would inform Smith Brothers 
and Company of what would be wanted in the yard. You also informed them that Revely tin, 
which costs less than Banca, was just as good for the purposes of the yard, notwithstanding the 
objection of the master plumber. Now how do you account for all this combined favoritism to 
this firm except that you three are all interested in some way with Smith Brothers and Com- 
pany, directly or indirectly. Will you please state in your own way, any facts bearing upon 
the statement which I have just read to you ? " 

Ans. The statement is not in any sense true, except the single statement that I am a 
partner in business with Matthew H. Merriam. As I have testified, a large proportion of the 
open purchases were not given by me to Mr. Smith, or to Smith Brothers and Company of 
the open purchases given to them by me. I have reason to believe, from an inspection of the 
requisitions and the accounts, that less than twenty per cent, were originated by Mr. Merriam. 
In no way have I been connected with Mr. Smith in business, or in the manner indicated by 
the statement, and to the best of my knowledge and belief, Mr. Merriam has been in no 
way connected with him. And I desire to explain to the Court why it is that a considerable 
number of open purcliases in a certain line have been given to Mr. Smith. According to the 
Circular of Instructions of the Department, and the usage of the Department, contractors are 
entitled in all cases to ofier upon goods, and if their prices are as low as those of any other 
party, they are entitled to the Order. Messrs. Smith were contractors for a very large class 
of goods under hardware. In all cases where requisitions were made for hardware and 
metals, we were obliged to make application to Mr. Smith for his price. Where we invited 
competition, if he was the lowest he got the order. In some cases for small miscellaneous 
articles, where it was very diflicult to obtain accurate quotations in the market, as had always 



been the usage of the office, the orders were given directly to the contractor, pains being 
taken at the same time to ascertain that his prices were reasonble and fair market prices. 
This concern appeared to devote a considerable portion of their establidhroent, and of their 
business, to furnishing these supplies, and many of them were more easily obtained at their 
establishment than any other in the city, and frequently it was impossible to obtain the 
particular articles required without applying to them, as other dealers did not generally keep 
that class of articles. For these reasons, it appears that oat of the whole amount of open 
purchases, that this firm received six and four-tenths per cent, duiing this year, and I presume 
that the proportion was about the same in the other years — a little less. 

Thereupon the accused read in evidence the following, which was marked, '' Exhibit 
A Q." 

*< Circular. 

lExiract.] 

Navy Department, 
Bureau of Yards and Docks, 
29th December, 1855. 
Sir : — I am directed by the Secretary of the Navy to issue the Circular which super- 
sedes that of the 8th of June last, and which, by his order, is to apply to all the Bureaus of 
the Navy Department. ♦##♦♦## 

When open purchases are indispensable, let at least, a montli's supply be included in one 
requisition unless otherwise specially directed by either Bureau ; when the prices are the same 
the contractors are always to have the preference. #    

Respectfully 

Your Ob't Servant, 

(Signed,) JOS. SMITH. 

Int. 31. Were those the instructions to which you referred in your last answer? 

Ans. They ai'c. 

Int. 32. State now your relations — business or otherwise — with Mr. Merriam, and 
whether your relations connected yourselves with the Smith Brothers, or with each other in 
your duties to the Navy Department. 

Ans. My relation with Mr. Merriam is purely a business relation ; I am joint proprie- 
tor with him of a patent right and an establishment for prosecuting the business connected with 
the patent : the business is conducted by agents employed by us jointly ; this is the whole of 
my relation with him, and has no connection with our duties to the Navy Department. 
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Int. 33. State whether yon ever have or hare ever intended to show any favors to 
Smith Brothers and Company, bejond those, or different from those which you showed to other 
persons having business with your office and with the Navy Department 

Ans. I have not. 

Int. 34 What was the character of the business devolving upon Smith Brothers as con- 
tractors and under your open purchases, as to the amount of labor and detail which it imposed 
upon them or either of them ? 

Ans. To a great extent it was for the supply of small miscellaneous articles of com> 
paratively small value, and involving a great deal of labor to ascertain the wants of the depart- 
ment and to look them up ; a very large proportion of that kind of business was included in 
their contracts and the open purchases connected with them. 

Int. 35. If you have had occasion during the last three years to observe the degree of 
diligence and faithfulness of Franklin W. Smith in his performance of his duties as a con- 
tractor, and including the open purchases of Smith Brothers with the Navy Department, will 
you state the result of your observation? 

Ans. I tliink that he has been conspicuous for the diligence and faithfuluess with 
which he has attended to his business, and I know that it has often been remarked by others 
than myself, persons connected with the department. 

Int. 36. State whether you have, at the request of Mr. Merriam, placed in his hands 
all the bills for supplies at open purchase for the year 1863, that he might be able to testify 
as to the accuracy of such parts of the statement contained in the cross-interrogatory No. 95, 
before referred to, as containing a reference to, or insinuations against, him or his official acts. 

Ans. At his request I have placed with him all the vouchers for open purchases for 
the year 1863, upon which his name appears as inspector. 

Question by Judge Advocate. 

Int. 13. You have testified that of three millions of dollars of open purchase, made by 
you in 1863, Smith Brothers and Co. had but six and four-tenths per cent. State, as nearly as 
possible, the amount of the three millions of dollars that you had the direction of? 

Ans. I stated that of the three millions seven hundred and fifty thousand dollars of 
open purchases, about two hundred and forty thousand, — six and four-tenths per cent of 
the whole amount of open purchases made by me — there was perhaps two hundred thousand 
that were advertised for under the direction of the Commandant of the yard, and that I would 
have nothing further to do with than to open the bids and to award them according to the 
bids. 

Sixty-Fijih Day. — W. H. Merriam, Witness — Question by Counsel for Respondent. 

Int. 1. State whether you received from the hands of Mr. Norton, the Navy Agent, all 
the bills of Smith Brothers & Company for supplies at open purchase, for the year 1863, 
within a short time. 



Am. I received from Mr. Norton, at my reqaest, the bills for open purchase — all 
thoae bills which bore my signature. I do not know that it embraced all the open purchase 
bills, but all the bills from all parties — open purchase bills, which bore my signature. 

hiL 2. State whether you compared them with your requisitions, for the purpose of 
ascertaining the amount of those open purchases which emanated from your requisition. If 
you did| state the result. 

Am. I examined the bills for the year 1863, and compared them with my requisitions, 
and I find that $32,868 43 were in flilfilment of my requisitions — that is for the year 1863. 

Int. 3. What proportion is that of the whole amount of the open purchases of Smith 
Brothers in the year 1863? 

Am. I do not know, of my own knowledge, what the whole amount of open purchases 
was by Smith Brothers, 

Int. 4. In round numbers it was stated by Mr. Norton to be $240,000 ; upon that 
sum, state the per cent. Mr. Norton also stated that the whole amount of the open pur- 
chases, from all persons, for the year 1863, was $3,750,000. Now give the percentage upon 
the whole amount of open purchases. 

Am. The proportion of $240,000 of the open purchases required by me is thirteen 
and six-tenths (I3y^j) per cent; of the $3,750,000, the open purchases emanating from my 
requisitions amount to eighty-seven hundredths (yVir) ^^ ^^^ P^^* ^^^^* 

CrosB-Int. 2. Did you or not use in your department the seven hundred and fifty tons 
of iron purchased of Smith Brothers in September, 1863? 

Am. There was received in my department 750 tons of pig iron in that year — I don't 
remember about the date, particularly. It was received from the Ordnance department. Smith 
Brothers & Co., I understand, furnished it to the Ordnance department 

Cross-hit. 3. State to the Court the cost of that 750 tons of iron at $61.74 per ton ? 

Am. $46,305.00. 

Crau-Lit. 4. Then there was purchased for ypur use from that firm, at one time, during 
the year 1863, iron to the amount of $46,305, was there not? 

Am. For the use of the Ordnance department. 

Re-Direct Int. 1. Was that bought upon any requisition signed by you? 

Am. It was not. 

Lit. 2. Do you know how it was bought ? 

Am. The iron was advertised for, and sealed proposals received, and the purchase 

was awarded. 

Int. 3. Did you approve the voucher, or had you any connection with the transaction 

whatever ? 

3 
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Ans. I certified to the weight of the iron delivered. It was weighed tinder the joint 
inspection of the ordnance department and the machinists' department. This was in accord* 
ance with a special order requiring that to be done. 

Question repeated. 

Ans. I did not approve the bills. I certified to the quantity. 

(Note. — This sale of pig-iron, amounting to $46,000, was as stated by Mr, Merriam, made 
by a bid in response to public advertisement. The bills for about 2200 tons Anthracite Fig Iron^ 
sold by S. B. Sf Co. to the Ordnance Department, by advertisement, were paid by the Navy Agent in 
1863, amounting to about $58,000. These two transactions (over which the Navy Agent could exert 
no control or preference, as stated in his testimony), make about $100,000 of sales effected by S. B, ^ 
Co., through t/ie Navy Agent's office in 1863 from advertisements. This sum, $100,000, added to 
the $240,000 of purchases received from him direct, mike the entire open purchases business of 
S. B. 4 Co. in 1863, $340,000.) 



Sixth. The insinuation implied by the introduction in evidence of a letter of S. B, Sf Co., to 
B. G. Clark, Esq. in which it is said, " fVe are likely to be in advance of all other parties in iron 
matters, so far as the Boston yard is concertted." 

The evidence above quoted against the first insinuation, viz., of special advantages had 
by S. B. & Co., in access to requisition books, etc., contains a full explanation why S. B. Sf Co.^ 
most legitimately wae " likely to be in advance of all other parties " in knowledge of the wants of 
the yard. 

It is therein proved by several witnesses, not only that Mr. Smith had free access to the 
requisition books of the Ordnance Department, under which this iron was to be demanded, bat 
that he was infrequent conference with the Inspector of Ordnance " as to the kinds and quantities 
of iron to be wanted for shot and shell; that at one time he wrote and telegraphed from New 
York as to the kinds of iron there used, and that he kept himself informed as to the quanti- 
ties to be required by watching the consumption." 

Plainly, therefore, S. B. & Co., had legitimately that advantage of prior information, 
which industry and special attention to a branch of enterprise always give a merchant in gen- 
eral competition. 

Copies of letters to Mr. Clark, in the books of S. B. & Co., in Court (which the prose- 
cution did not introduce, but which would have been introduced by the defense, except for their 
theory that the whole matter was, like the boiler-iron testimony, iiTelevant,) allude to the 
interviews with Captain Green and Commodore Missroon, concerning further purchases of iron. 
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Inasmflch as throngb inforinatioD commanicated to CaptaJD Greeo \tj Mr. F. W, Smith, 
concernin^f the use of Thomaa iron in the Brooklyn Yard, that make of iron v&a made fhe stan- 
dard for shot and shell in the Charleatown Yard, the Thomas Iron Company were disposed to 
gireS. B. & Co., some preference in subsequent transactions. 

But wat ihit advantage of early in/itrmation, and of piejerence on the part of the Company 
to S. B. ^ Co., vted to the advantage or disadvantage of Government, either in the quality or the price 
of Iron f 

Correspondence of S. B. it Co. was placed on record by the defense, in which the 
Thomas Iron Co. are urged to have t}ieir " lututl care in tecuring a qitalily, the tame at that utually 
lent to the Yard, so that no disparagement of the quality of the Tliomaa Iron may arise." 

Ai to the price* paid to S. B. ^ Co. for iron under these contracts, it wontd appear 
suflBcient that they were the lowest ofTers under public advertisement; but more than this can 
be stated in their vindication. 

The prices received by them for Thomas Iron, on contracts, will be found to be under 
the market prices, as ruling at the respective dates. Government profited very largely by the 
rise of iron, on these contracts. 

Before the deliveries nnder the contract of S. B. & Co., for Thomas Iron, of October 
15, 1862, were completed, the iron bad advanced $10 per ton, in the market, or more than 
$20,000 on the whole quantity. 

Smith Brothers ^ Co. held a reftaal for the only lot of 2500 tons of this iron in the United 
States, which could Ik commanded at the time, to meet the demand of the advertisement. 

Did they profit by it, to an unseemly or exorbitant ejteat — to the degree that tcould be 
considered unmercantile by the trading commvnity ? 

The following is evidence upon this inquiry. The prices received by S. B. Jk Co. for 
the iron under their bid were, as follows : 

No. 1— $27.53 per ton. 

" 2 hard — 24.83 " « 

" 2 24.65 ■< " 

The following letter, relating to this transaction, was placed in evidence by the defense : 

New Yoek, Oct. 11, 1862. 
MEssRa. SuTTH Bros. & Co. 

Oenttemen, — Yours of the 10th is at hand, and have noted your observations. I am well 
satisfied that if yon bid a fair advance on the prices I have given, you can chaUmge investiga- 
tion, knowing that the government cannot buy the same qvtiUty of iron of other brands that 
usually sell (^out the same price as ours, at the price I have given you, allowing you a fair 
profit. I to-day, offered a party, to whom I sold two months since, five hundred ton 
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Thomas Iron $25 cash, and he refused it, and if your application had been delayed until this 
time, we would have asked you, ut least, ten per cent more for it. If the government does not 
accept your bid, I presume you will not think of holding me to the offer for other purposes, as 
our prices to-day are $24, $25, and $26 cash for No. 2, 2 X and 1. 

Yours, Ac. B. G. CLARK. 

Freight about $2,00 and Insurance 1 per cent., being added to the above quotations, it 
will seen that the refusal held by S. B. & Co., proved greatly to the advantage of government. 



Seventh. An insinuation, attempted by the introduction of a private letter (one of those 
seized from the dwelling house of Mr. Smith), in which request is made that hacksaws should 
be invoiced " saws for cutting iron," as " strictly they are contracted for," and whether drawn 
in open purchase or not, should be invoiced $2.25 each. 

The letter contains immediately following, a full explanation, thus: — 

** They have altered "jig saws " lo " web saws," and " pipe clay by the barrel," to " by 
the ton," in order to bring them within the contract. '* It is a poor rule that will not work both 
ways;" but this illustration of the practical working of the old contract system, truthfully 
chai-actcrized as a " lottery," by S. B. & Co., in their correspondence (which in 1862-63 resulted 
in its amendment by Congress,) suggests further remarks upon this subject. 

One of the most extraordina'nj among the extraordinary features of the proceedings against 
Smith Brothers & Co., was the attempt to fasten upon them as fifraudj transactions of the same 
character as had been ratified by the Department for years, apparently without agitation or 
remonstrance — transactions which necessarily resulted from the system established, and which 
system S, B. Sf Co, labored effectively to reform. 

The following extracts from the paper of F. W. Smith, read in the United States Senate, 
May 23d, 1864, reveals somewhat the nature of the old contract system, and the efforts of the 
writer in behalf of its reformation. 

Within about six months from the date of our first contracts, and before their comple- 
tion, in February, 1862, we addressed the Chief of the Bureau of Yards and Docks as 
follows : 

'' We are especially pleased at your allusion to contracts and the mode of obtaining 
them, for it gives us an opportunity we have desired to place on record our knowledge of the 
system, and our experience of its practical results. 

" We believe that your judgment, after long experience, must coincide with our own, 
namely, that the contract system, as now existing in two bureaus of the Navy Department, is 
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essentially wrong in contracting for a 'Continued supply of a large assortment of goods upon 
the lowest aggregate for a fractional schedule. Instead of a clearly defined contract • indicate 
ing what the buyer is to receive and the seller to give during its continuance, the result is a 
lottery to each. Such is the system, and it is the system that is responsible for the absurdities 
that follow, not the merchant who approaches Oovernment with his wares and finds this system 
in his way. * * * * * * ### 

After quoting from the last schedules of merchandise advertised, descriptions of files 
which were probably never seen in this country, certainly never wanted, we said: 

" The history of their origin would be interesting antiquarian labor of a contract 
investigating committee, as such schedules appear during successive years in the published 
contracts of the bureav. 

<' We have endeavored thus to make an exhibit of the present system of contracts, the 
mode of obtaining them, and their perchance results. We shall be glad to aid any eflfort to 
replace it by one more distinct in its demands upon the seller of merchandise, and therefore, 
far more agreeable to those who would be honorable competitors for Oovernment patronage." 

An exhibit was made in this paper, also, of our deliveries of merchandise to date, at 
high and low prices, proving that the average had hardly equalled a fair mercantile rate of 
profit. 

*'l discussed this subject again more fully in February, 1863, in a paper addressed to 
the Honorable Secretary of the Navy, and to the Hon. C. B. Sedgwick, then Chairman of the 
House Naval Committee, as follows : 

'< The evils of the contract system of the Navy Department have existed for many 
years. The disadvantages that have followed to the Oovernment have been inherent in the 
system itself. In two bureaus of the Department a system of proposals by advertisement has 
been maintained that in result was a mere matter of chance to the respeotive parties. 

** Thus in the Bureau of Yards and Docks it has been customary to advertise for a great 
variety of articles which were only to be called for if wanted. The chance, therefore, for the 
bidder to calculate upon is, whcU articles will be wanted. 

"In the Bureau of Construction it has been the custom to advertise for a quantity of 
assorted merchandise, with the stipulation that any additional amount of either kind is to be 
furnished during the fiscal year as may be demanded. Here the chance for the bidder to con- 
sider is, what qtumtities will be wanted. 

" Thus the schedules advertised have been no fixed criterion as to what is really to be 
supplied. 

^ If the contracts of the Department, as published for years past, be analyzed, it will be 
found that a system of bidding has been maintained by which the merchandise advertised has 
been offered to the Oovernment at very much less than its value in the market, the bidders 

4 



14 

baviog calcalatcd according to their esthnate of the real. wants of (Government. The law haa 
required tl\at the lowest bid in aggregate upon the whole should be accepted. 

'^ The merchant, therefore, who would approach Government with his offer, must follow 
these precedents or be entirely diataueed by his competitors. Hotiomble mercantile houses 
have desired and ur^ed a reform in the system that would place the transactions of the 
Department upon a more legitimate basis to all parties concerned. 

'^ Now as to the practical results of the system. Absurd as it proves to be in its details, 
the record of our business proves that in the aggregate it is as likely to prove favorable to the 
(Joveniment as to the cptxtractor, though a lottery to each. . Government pays large prices for 
9ome articles. It receives others for a mere nothing. The figures annexed are the basis of 
our opinion that upon the entire amount of our year's business with your bureau the average 
per cent, of profit will not exceed or equal a fair mercantile rate.'' * * -* 

According to my recommendation, the bill then before Congress was amended, and by: 
the joint resolution of March 3, 1 863, limiting quantities to no more and no less than those 
adveitised, the evil of fictitious bidding was remedied ; and, in agreement with my prediction 
thence afterwards fictitious bids disappeared. 

The earliest report of the Secretary in my possession is for the year 1855-56. 

Items from contracts therein are as follows : round iron, 4 cents per pound ; thimble, 
iron, one cent per pound ; copal varnish, $3 per gallon ; coach varnish, 2 cents per gallon, &c. 

In a contract of 1856-57, large and costly files are at 1 cent per dozen. 

For the Gharlestown Yard, American iron, common sizes of round, is at 4^^ cents per 
pound ; Russia sheet iron, 2 ceii(< per pound. . a 

The contract for J 860-6 1 shows the increase of fictitious bidding. 

The following are but specimens of many items therein : 

Contract of Horton, Hall & Co., for Charlestown, Yard, with Bureau of Yards and 
Docks: 

Round Iron, 5 cents per pound. 
Iron Wire, 1 cent « « 
Steel, n cents ** « 

Steel Wire, I cent " « 
Sperm Oil, $1 40 per gallon. 
Neat's Foot Oil, 10 cents per gallon. 

Contract of J. L. Savage, for Gosport: 

Half Round Bastard Files, 14 inch, (worth $6,) for $10. 
Dead Smooth " " 12 inch, (worth $15,) for 2 cents. 

Three Square Piles, 10 inch, (worth $4,) for 1 cent^ &o., Ac., Ac. 
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Nails, 4d. to 40d., 3f cents per poand. 
Nails, 4^ inch, I cent per pound. 

In the Iron contract for Charlestown : 

Boand Iron is at 3^ cents per pound. 
Flat Iron, 3^ cents per pound. 
Sheet Iron, 6 « " « 
Cast Steel, 18 « " « 
Blister Steel. 3 cents " " , 

The records of the bureau will show that of profitable articles under the last-named 
contract, quantities were delivered enormously in excess of the face of the contract as advertised. 
(See appendix No. 1.) 

And it is further to be remarked, that while some of the prices above quoted are far 
more fictitious than any in our contracts, they are transmitted to the Secretary and to Congress 
f/oithout any reflections, upon the bidders^ any suggestions for reform^ any comments whatever. The 
report of the select committee oa qaval affairs and expenditures, 1859, gives evidence as to a 
contract for railroad iron at 80 cents per ton, worth $70 ; other articles of iron being '' double 
a fair price." 

Such were the extraordinary agreements entered into by citizen tradesmen on the first 
part, and the Government of the ''United States '^ '' on the second part, '' according to law and 
practice, meanwhile undisturbed. ###### 

We resolved, upon the signature of our first contracts, to spare no effort for a remedy 
for such absurd records of transactions with the Government. In a few months we recorded 
our protest against it; and before the expiration of the second year accomplished a remedy as 
above stated. 

As to the profits on contracts, under such a system, we remark : 

First, that if the profits had been large, they would have been rightfully obtained under 
contracts devised by the bureaus, and faithfully executed by ourselves. 

Second, we have placed sworn testimony before your select committee that the average 
per cent of profit, (offsetting gains by losses under the old contract system,) upon contracts under 
the new law and upon open purchases, during three years of Government business, has not equalled 
the rate of profit meanwhile upon our regular business in Boston and New York as wholesale 
merchants. (See appendix No. 2.)     # # 

In the progress of the testimony for the defense, Mr. B. G. Smith testified that upon as 
an exact approximation as he had been able to make, the net profits left to Smith Bros. & Co. 
on the 1st February, 1864, were ^howifive per cent upon the amount of sales. It was impossible 
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to compute it with precision, because tlic government business was so complicated with a large 
general business that they cannot be separated. 

Smith Brothers & Co. realized the constant advance upon the stock of goods (110,000 
dollars Feb. 1, 1863.) held for their general trade; while the government realized the advance 
constantly accruing upon the contracts of Smith Bros. & Co. 

Upon the contracts of Smith Bros. & Co. of August, 1863, amounting to about 150,000 
dollars, the advance realized by government was not less than 33| per cent; about $50,000. 

Smith Bros. <& Co., at the time of the forcible seizure of their warehouse and stop- 
page of their business, were delivering iron to government at about $100 per ton, worth 
$150 to $175 per ton. 

The loss of interest to S. B. & Co. has not been less than 2 per cent upon their sales, 
through the delinquency of government payment; $25,000 on $1,250,000, although the early 
contracts stipulated that payments *' will be paid by the Navy Agent within thirty days after bills, 
duly authenticated, shall have been presented to him. 'I 

Mr. B. 6. Smfth testified that on the 1st of February, 1863, S. B. & Oo. estimated 
their gross profits on Government business to have been 16 per cent, it being impossible to 
reach it precisely, on account of unsettled contracts; but on the 1st of February, 1864, it was 
ascertained that the gross profits tliereon to date could not have been above 10 per cent. 

While the percentage on the regular trade of S. B. & Co., during the past three years 
has been unusually large, from the advance on merchandise, it is self-evident it must have beea 
to the contrary, on Government contracts, which bound them to supply merchandise during the 
year upon a rising market. 

It required great energy and caution to prevent these contracts from being disastrous. 
Many were abandoned by other parties on account of losses involved; and relief bills were 
passed by Congress for contractors ; but Smith Bros. & Co. strove to fulfil their contracts 
with Government (as with all men) up to the time of the violent proceedings against them — 
contracts on which the advance realized to Government was certainly not less than $200,000. 



APPEXDIX-NO. 1. 

Table prepared from the books of the Naval Storekeeper at the Oharlestown Navy Tard, to exhibit 
deliyeries in excess of the face of oontiaots, prior to the contracts of Smith Bros. & Co. 



DELIVERIES OF IRON BY HORTON, HALL & CO., UNDER CONTRACT WITH THE BUREAU OF 
CONSTRUCTION, 1860-61. 



T>ESORlPTION. 



Round Iron &om 3-16th8 to 2^ inches 

«• " •• 2 6-8th8 to 3 •• 

Flat Iron from 1-4 to 1 in. thick, fr. 1 1-4 to 9 in. wide 

14 It «» 1 1.4 to 2 in. thick, from 4 to 10 in. wide 

Square Iron from J to 2 in. and 2 1-4 to 5^ inches. . . 

Hoop Iron fr. l-16th to l-8th thick, 3-4ths to 2^ wide 

Angle Iron 

Thimble Iron 

Boiler Iron, 3-16th8 to S-Sths 

Puddle Plate Iron 

Sheet Iron, 12 to 20 

Russian Sheet Iron, 10 to 20 

Extra Cast Steel, 3-8ths to 2 1-2 inches 



Qaantitlet in Contract. 


Quantitlea Delivered. 


Contract 
Price. 


Estinintcd 

Market 

Price. 


30,000 lbs. 


240,620 lbs. 


H 


2 6-8 CtS. 


4,000 - 




6,08.T " 


^ 


2 7-8 " 


4.000 




26,990 " 


H 


2 6-8 " 


4,000 ' 




4,131 «• 


3 


3 


7,000 




9,407 " 


21 


2 7-8 " 


600 ' 




16,837 " 


6 


3i 


1,000 < 




1,096 •• 


2 


3i " 


600 - 




3,622 •• 


2 


6 


4,000 ' 




4,941 •• 


2 


4J - 


600 - 




616 «« 


2 


3 1-4 " 


100 • 




11,465 •« 


6 


3 3-4 " 


100 ' 




637 " 


16 


16 


200 " 


11,202 " 


18 





i« 


tt 


«l 


«i 


(( 


tt 


tt 


44 


«f 



Of above kinds, total quantity in contract 66,900 pounds. 

'• »« delivered 337,344 •« 

value of quantities under contract |( 1,793 00 

•• delivered $13,923 29 

Profit as by above estimate $3,026 11 



Or 22 per cent. 



DELIVERIES OF LEAD AND ZINC UNDER CONTRACT OF HORTON, HALL & CO., FOR PAINTS 
AND OILS, WITH BUREAU OF CONSTRUCTION. 1860-61. 



DESCIUPTION. 



.Pure dry White Lead 

" •• •• in oil 

White Zinc Paint, dry .... 
•» in oil . . . 



«4 



tt 



Quantities in Contract. 

12,000 lbs. 
2,000 *• 
100 " 
1,600 " 



Quantitiea Delivered 

12,036 lbs. 
37,400 " 
100 " 
16,400 " 



Contract 
Price. 



Martcct 
Price. 



6 
9 
7 
9 



Lead in Oil 
I cost about ^ 
I cent more 
than Dry. 



FARTHER ILLUSTRATION OF THE OLD NAVY CONTRACT SYSTEM FROM THE CONTRACT OF 
HORTON, HALL & CO. WITH THE BUREAU OF YARDS AND DOCKS, SEPTEMBER 26, 1860. 



DESCRIPTION. 



Quantity in Contract. SXirld 



3 inch C8. Taper Saw Files 

5 tt tt tt It It , 

J it tt tt tt If 

6i •• " Pitsaw •« 

4i " " Stubb*s Taper Saw Files 

II t. 

8 



•« 



It 



tt 
It 



tt 
ti 



tt 
tt 



12 doz. 
12 " 

6 
12 

3 

3 

3 



Delivered . 



! 120 doz. 



It 
tt 
tt 
tt 
It 



94 •• 
108 «• 
114 •• 

none. 

none. 

none. 



Contract 
Price. 

$1 60 

2 60 

3 60 
2 60 

60 
62 
76 



Marlcet Price. 





76c. 


$1 


08 


1 


92 


1 


47 


1 


36 


2 


06 


8 


31 



The above exhibit is from the Beport of the Secretary of the Navy and the official 
records of the government, excepting of course the quotations of the market prices. 
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As before remarked, contracts which developed such anomalous transactions with the 
United States Government, absurd to the mercantile world, were transmitted to Congress, 
during successive years, without any reflections vpon the bidders, any suggestions for reform^ any 
comments whatever. 

The house of Horton, Hall & Co., of Boston, has received from the Chief of the Bureaa 
of Yards and Docks, encomiums for their uprightness ; and he recently testified that he did 
not think that a party who had contracted with his Bureau to deliver files worth $15.00 per 
dozen for two cents per dozen, had to his knowledge cheated the Government. 

Moreover, in his reply to Smith Brothers & Co. of February 20, 1862, alluding to their 
deliveries under the old contract system, which was under discussion, he said, — " For these 
supplies I attach no blame to you; but I do complain of the authorities of ihe Yard who 
furnish schedules of their wants, and then require articles and quantities so at variance with 
the schedules." 

It is certainly remarkable, in view of the above, that denunciation should be held in 
reserve for a firm^ that immediafrcly upon acquaintance with the system agitated for its reform — that 
for the first time bids and deliveries for and under a contract, such as had had for years the 
ratification of a Bureau officially, should by that Bureau be furnished to a Senator to be hurled 
from the floor of Congress, at the reputation of the merchant who had from the outset pro- 
tested against the system, which occasioned them, and whose efforts were effective for its 
amendment. 

This was the key-note for the onslaught upon Smith Brothers & Co., then matur- 
ing by the aid of a secret, military, detective inquisition, viz. : atrest^ imprisonment, seizure of 
business establishment, domiciliary search j forcing of private drawers, seizure of private letters and 
papers, a demand of $500,000 bail, and subjection to a four months^ court martial. 



APPENDIX NO. % 

Exhibit of the profits of Smith Brothers & Oo. on OoYemment bnainess. 



During the cross-examination of Mr. B. G. Smith, the Judge Advocate produced from 
the papers of Smith Brothers <& Co., an elaborate exhibit of the profit and loss upon all their 
government business, from its commencement in 1861 to February 1, 1862. 

Mr. Smith testified that it was a private paper, prepared by his brother for his own 
satisfaction, and that it was among those forcibly abstracted from his brother's dwelling-house. 
It was the only statement of tho kind which had been made, and was most opportune evidence 
in support of his account of the profits from the business of the firm. 

Mr. B. G. Smith further stated that he had never before seen the paper, except at the 
time it was prepared, and that he then observed only the results, not spending over ten minutes 
in its examination. 

YARDS AND DOCKS — CONTRACT — 1861-62. 



Iron Round, Flat, and Sheet . . 

Grindstones 

Sand Paper and Emery Cloth . 

Baskets 

Brooms 

Lumber 

OU 

Saws 

Saws for Cutting Iron, &c 

Charcoal 

Glass 

Pig Iron 

Zinc 

Steel 

Screws, Iron, and Brass 

Leather 

Brushes 

Wrenches , 

Alcohol 

Lead Pots 

Shovels and Spades ......... 

Borax 

Cotton Waste 

Lead and Kaolin 

Pipe Clay 

Lime 

Riddles 

Handles 

Nails 

Paint, Oils, &c 

FUes 

Sundries 



Total Sales. 


Net Profit. 


Net Loss. 


$3,052 87 


$685 21 




46 32 




$9 41 


443 50 


145 13 




66 00 


21 80 




180 80 


33 30 




1,823 52 


12 57 




2,285 07 




91 17 


129 83 




125 03 


240 70 


134 64 




897 70 






150 00 




78 25 


10,412 27 


3,343 20 




275 95 


b^ 14 




2.985 29 


387 70 




270 60 


142 74 




23 84 




95 18 


1,369 85 


735 54 




192 50 


139 73 




139 62 


69 32 




1,523 70 


152 37 




302 60 


46 77 




96 00 


22 40 




144 25 




34 04 


263 29 




4 33 


37 50 




35 25 


447 50 


95 00 




288 00 


152 00 




269 89 


134 83 




538 00 


51 25 




2,461 31 


178 50 




5,667 30 


1,997 18 




1,826 89 


40 21 

f^8,776 53 




1 f 38,852 46 


$472 66 




472 66 






$8,303 87 






Average, 21 1-3 


per cent, profit. 



BUREAU OF CONSTRUCTION — CONTRACTS. 



Screws, Iron. 
Screws, Brasj 

Butts 

Buttons 

Copper Wire. 

Locks 

Copper Tacks 
\V. C. Bowls. 

Staves 

Copper Burrs 
Cabin Hooks. 
Ship Outfits. 
Hose, Leather 
Hose, Rubber 
Sundries .... 



ToUl Salei. 

$163 79 

740 78 

587 00 

5 38 

3,700 79 
860 26 
338 20 
160 00 

1,649 20 

2 64 

66 00 

676 36 

3,444 66 
180 00 

3,968 83 

$16,633 79 



Net Profits. 



$249 46 

2 21 

660 34 

469 16 

91 56 

40 00 

606 00 

36 80 

264 76 

39 00 

662 00 



Ket Ix)8se>. 



$111 21 
82 18 



33 28 
70 31 



$2,889 26 
296 98 

$2,692 28 



$296 98 



Or, 16 2-3 per cent. 



Bureau of Construction — Open Purchases. 

Aggregate of sales, 

Aggregate of profits, 

(Or 8 J per cent.) 



$65,762 66 
6,447 73 



$84,456 41 
6,081 84 



Bureau op Ordnance — Open Purchases. 

Aggregate amount, 

Aggregate profits, 

(Or, 7 per cent.) 

Bureau op Provisions and Clothing — Open Purchase. 

Aggregate amount, |1 5^554 94 

Aggregate profits, . . 2,185 26 

(Or, 14 per cent.) 



Yards and Docks — Open Purchases. 

Aggregate amount, 

Aggregate profits, 

Proflt— 7 per otot. 



$11,386 93 
802 44 



RECAPITULATION. 

Total Sales. Aggregate Ptoftts. 

Bureau of Yards and Docks, .... $50,239 39 $9,106 31 

Bareaa of Construction, 82,299 45 8,140 01 

Bureau of Ordnance, 84,456 41 6,081 84 

Bureau of Provisions and Clothing, . . . 15,554 94 2,185 26 



(Or, 11 per cent, aggregate profits.) 



$232,550 19 $25,513 42 



This exhibit demonstrated that the average net profits to Smith Brothers & Co., upon 
government business, had been only about^ve per cent. Mr. Smith testified that the results 
indicated in the respective columns as net, were the net gross pro/its; i. e., the profits resulting 
from transactions without the allowance of store expense account, which was upon the average, 
with interest, about five per cent. 

( Note. ) — The term net on the statement was used according to the habit of F. W. S., 
to indicate that the amount stated loas a computation rather than an estimate. 

There could certainly be no motive to represent the percentage of profit to have been 
less than 10 or 11 percent net, had it been the truth; for the mercantile community will agree 
that 11 per cent., net profit, was not reasonable compensation, upon a business involving such 
great pecuniary and military liability, as well as such immense detail. 

Note. The above statement shows that the average per cent profit realized, upon sales 
of $38,852.46 under the old contract system, was almost precisely the same as that realized 
by Horton, Hall & Co., under their contract with Bureau of Construction, 1860-61. 

This exhibit includes the profits on sales of pig iron, the statement of which wus sup- 
plied to the Senator from Iowa, as material for his denunciation of Smith Bros. & Co. 

The inquiry again recurs. Why was such denunciation never before stimulated upon 
the same existence of facts ? 

This exhibit, seized forcibly from the dwelling of F. W. Smith, also proved that while 
S. B. & Co. made upon some items profits ranging from to 70 per cent, their losses upon 
other items were from to 400 per cent ; and that the average profit resulting from contracts 
under this system of chance was but 2H per cent. ^ 

Can fraud or wrong be honestly charged, from these transactions, upon Smith Brothers 
& Co.? 
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